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Court of Appeals of the District of Columbia, 

No. 4322. 


The United States Shipping Board Emergency Fleet 

Corporation, Appellant, 

vs. 

The Western Union Telegraph Company. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 67088. 

The Western Union Telegraph Company, Plaintiff, 

vs. 

The United States Shipping Board Emergency Fleet 

Corporation, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 


Filed October 23, 1922. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 67088. 

The Western Union Telegraph Company, Plaintiff, 

vs. 

The United States Shipping Board Emergency Fleet 

Corporation, Defendant. 

1. The plaintiff. The Western Union Telegraph Company, a 
corporation duly organized and existing under the laws of the State 
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of New York, sues the defendant, The United States Shipping Board 
Emergency Fleet Corporation, a corporation of the District of Co¬ 
lumbia, for that the plaintiff at the times of the happening of the 
matters and things hereinafter set forth and for a long time prior 
thereto was engaged in the business of transmitting messages by 
telegraph in, to and from the District of Columbia, the several States 
of the United States, and elsewhere, and charged for said services 
fixed sums of money or tariffs established and made the legal and 
uniform rates in conformity with the Act of Congress known as The 
Interstate Commerce Act and amendments thereto, and the usual 
and legal rates applicable to messages were dependent upon the 
points of origin and destination of said messages, the number of 
words therein contained, and the class of service; that heretofore the 
defendant requested the plaintiff to perform services for it in trans¬ 
mitting and delivering messages and agreed to pay to the plaintiff 
the plaintiff s established and legal charges therefor at the end 
of each and every calendar month in respect of the messages 

2 in respect of which services had been so performed during 
the month, and upon said .request and agreement the plain¬ 
tiff performed services for the defendant ; that during the month of 
June, 1922, the plaintiff performed services as aforesaid upon which 
the charges aforesaid amounted to the sum of one thousand, nine 
hundred and thirty-one dollars and four cents; that during the month 
of July, 1922, the plaintiff performed services as aforesaid upon 
which the charges aforesaid amounted to the sum of five hundred 
and five dollars and ninety-five cents; that the plaintiff has demanded 
of the defendant payment of the amounts due as aforesaid aggre¬ 
gating two thousand four hundred and thirty-six dollars and ninety- 
nine cents, yet the said defendant has not paid the said sum or any 
part thereof; wherefore the plaintiff brings this suit and claims the 
sum of two thousand four hundred and thirty-six dollars and ninety- 
nine cents, with interest on one thousand nine hundred and thirty- 
one dollars and four cents from the first day of July, 1922, and in¬ 
terest on two thousand four hundred and thirty-six dollars and 
ninety-nine cents from the first day of August, 19*22, besides costs. 

2. The plaintiff, the Western Union Telegraph Company, a 
corporation duly organized and existing under the laws of the State 
of New York, sues the defendant, The United States Shipping Board 
Emergency Fleet Corporation, a corporation of the District of Co¬ 
lumbia, for money payable by the defendant to the plaintiff for 
goods sold and delivered by the plaintiff to the defendant ; and for 
work done and materials provided by the plaintiff for the defend¬ 
ant at his request ; and for money lent by the plaintiff to the 

3 defendant; and for money paid by the plaintiff for the de¬ 
fendant at his request; and for money received by the de¬ 
fendant for the use of the plaintiff; and for money found to be due 
from the defendant to the plaintiff on accounts stated between them, 
and the plaintiff claims the sum of two thousand four hundred and 
thirty-six dollars and ninety-nine cents, with interest on one thou¬ 
sand, nine hundred and thirty-one dollars and four cents from the 
first day of July, 1922, and interest on two thousand four hundred 
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and thirty-six dollars and ninety-nine cents from the first day of 
August, 1922, according to the particulars of demand hereto an¬ 
nexed, besides costs. 

WILSON, HUIDEKOPER & LESH, 

Attorneys for Plaintiff. 

4 Particulars of Demand. 
******* 

The United States Shipping Board, Emergency Fleet Corporation 
to the Western Union Telegraph Company, Dr. 

To services performed by the plaintiff at the request of the de¬ 
fendant in transmitting and delivering messages at the usual, 
established and legal rates, during the months of June and July, 
1922, said messages being some of them filed for transmission and 
the other of them received at Washington, District of Columbia, on 
the dates, to the destinations or from the points of origin, signed by 
the agents of the defendant and charged for in the amounts, re¬ 
spectively, set out in the following schedule, amounting in the 
aggregate to two thousand four hundred and thirty-six dollars and 
ninety-nine cents, of which one thousand and nine hundred and 
thirty-one dollars and four cents accrued during the month of June, 
1922, and was due, and interest is claimed from the first day of July, 
1922, and of which five hundred and five dollars and ninety-five 
cents accrued during the month of July, 1922, and was due, and 
interest is claimed from the first day of August, 1922: 

5 The Western Union Telegraph Company, Incorporated. 

Western Union Telegraph and Cable. 

Bills are payable not later than 10th of each month. All checks 
should be drawn to the order of the Western Union Telegraph Com¬ 
pany and mailed to the Company. 

U. 8. Shipping Board Emergency Fleet Corpn. 

Date: W T ashn., D. C., June, 1922. 

If you pay by check please detach this coupon and mail with 
check, retaining the bill for your records. Receipt of check remit¬ 
tances will be acknowledged only when specifically requested, since 
paid checks returned by banks constitute full receipts for such pay¬ 
ments. 

Amout $—. 

Detach here. 
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To the Western Union Telegraph Company, Incorporated, Dr. 


Amount. 

Date. 

1 20 

1 

Summers 

2 31 


Relyea 

4 09 


Carl 

1 20 


Jacobsen 

3 24 


Minor 

2 31 


Boyer 

1 97 


Dranga 

15 48 


Georg 

2 31 


Dranga 

2 05 


Dangers 

3 36 


Meisenbach 

3 41 


Saint 

81 


Ames 

30 


Carson 

1 99 


N A & W SS Co 

95 


Hay 

90 


Easton 

2 22 


Tex Abnk & T 

84 


Clinchfd Nav 

36 


Lowe 

3 49 


Gunelacb A 

44 


Craig 

60 


Dillingham 

60 


a 

74 


S Cruz 

64 
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4 42 


S Cruz S B 

12 08 


Journal Comm 

10 55 
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it 

1 04 
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1 20 


Snow 

8 17 
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2 39 


Richardson 
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▲mount. 

Date. 

Name of point. 

1 67 . 

... Windward I L 

Mobile .... 

92 . 

... Churchill 

Nova Scotia 

7 15 . 

... Snow 

Portld .... 

1 20 . 

... Crichton 

Portld .... 

1 20 . 

... Baird 

a 

• • • • 

1 20 . 

Fwd 

... Haag 

Tacoma ... 


Total. 


164 81 


Note.— The following twenty-two pages omitted per designation 
of record. 


Summary of Schedule. 


1922, June. Domestic. $1,563.39 

Foreign. 367.65 $1,931.04 


“ July. Domestic. . 505.95 

Total.,. $2,436.99 


WILSON, HUIDEKOPER & LESH, 

Attorneys for Plaintiff. 

7 Agreed Statement of Facts. 

Filed September 3,1924. 

♦ * * m ¥ * * 

The plaintiff, The Western Union Telegraph Company (here¬ 
inafter called the Telegraph Company), and the defendant, the 
United States Shipping Board Emergency Fleet Corporation (here¬ 
inafter called the Fleet Corporation) hereby mutually agree and 
stipulate upon and to the following statements of fact, both parties, 
however, reserving respectively all possible objections as to the 
relevancy, competency, or materiality of the several facts so agreed 
to be true or any of them, with like effect as though objection had 
been made and exception noted: 

1. The Telegraph Company is a corporation organized under the 
laws of the State of New York and continuously existing since and 
before June 8, 1867, and was such Corporation at all times pertinent 
to this cause. 

2. The Fleet Corporation is a Corporation organized April 16, 
1917, and existing under the laws of the District of Columbia, and 
was such Corporation at all times pertinent to this cause. 

3. The Telegraph Company throughout its existence has been and 
is engaged in the business of transmitting messages by telegraph 
in, to and from the District of Columbia, and in, to and from the 
several States of the United States, the District of Columbia, the 
possessions of the United States and foreign countries. 
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4. The Telegraph Company charges, and at all times pertinent 
hereto did charge, for transmitting messages by telegraph for the 
public generally, legal and uniform rates, in conformity with the 

Act of the Congress of the United States known as the Inter- 

8 state Commerce Act and amendments thereto. These rates 

have depended and still depend upon the points of origin 

and destination of the messages, the number of words therein and 
the class of message, such as telegram, day letter, night message or 
night letter. To messages known as (United States) “Government” 
messages, the “Government” rate is and at all times material hereto 
has been applied, with the accompanying right of priority over all 
other business in their transmission as distinguished from the mes¬ 
sages of and rates thereon to the public generally, herein called 
“commercial” messages and rates. 

5. The Government rates upon domestic telegrams are fixed an¬ 
nually by the Postmaster General of the United States, pursuant 
to Section 2 of the Act of Congress approved July 24, 1866, en¬ 
titled “An Act to aid in the Construction of Telegraph Lines, and 
to secure to the Government the Use of the same for postal, military, 
and other Purposes”, 14 Stat. 221, and have been so fixed annually 
since the approval of that Act. The rates so fixed have obtained 
and do obtain for a fiscal year, beginning on July 1st of any given 
year, and terminating on June 80th of the following year. The 
Government rates for and to prevail throughout the fiscal years 
July 1, 1921 to June 80 1922, and July 1, 1922 to June 80, i923, 
were fixed hv the Postmaster General of the United States on July 
1st 1921, and July 1st. 1922, respectively, by Orders numbered 
6155 and 7818, respectively. Copies of said Orders are hereto 
attached, marked respectively Exhibits “A” and “B” and made 
part hereof, being incorporated by reference as fully as though set 
out in the body of this agreed statement of facts. These respective 
Orders cover in fact the periods (June, 1922 and July, 1922) in 
question in this cause. The Government rates in the said Orders 
established are as to domestic telegrams in general terms forty (40) 
per centum of the legal commercial rates, subject, however, to certain 
modifications set forth in the said Orders. The Government rates as 

to cablegrams are fifty (50) per centum of the commercial 

9 rates. 

6. The Telegraph Company, on June 8, 1867, pursuant 
to a resolution of its board of directors, duly filed with the 
then Postmaster General of the United States, as contemplated by 
Section 4 of the aforesaid Act of Congress of July 24, 1866, its 
written acceptance of the restrictions and obligations imposed and 
required by the said Act for the exercise by it of the rights, powers 
and privileges extended to and conferred upon acceptors by the 
said Act. A certified copy of the said acceptance is hereto annexed, 
made part hereof, and marked Exhibit “B-l”. 

7. The statement in the declaration that the messages therein 
referred to were transmitted and delivered by the Telegraph Com¬ 
pany for and at the request of the Fleet Corporation is true in 
fact, and the computation of the amount of charge which is or 
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would be due therefor at the commercial rate is correct, except that 
the enumeration of messages set forth in the particulars of demand 
annexed to the declaration hereim and the charges in respect to said 
messages are subject to these corrections that certain items therein 
should be charged against others than the Fleet Corporation, and 
certain other items are duplicate charges, and therefore there should 
be eliminated from the June, 1922, domestic bill, charges totaling 
the sum of $4.67, and from the July, 1922, domestic bill, charges 
totaling $3.02. 

The charges at the Government rate upon the messages set forth 
in the said particulars of demand, after making the eliminations 
last referred to, are as follows: for the month of June, 1922, 
domestic, $636.15; June, 1922, cable $180.87; July, 1922, domestic, 
$204.69. 

8. Since the filing of the declaration herein, and on or about 
January 25, 1923, the Fleet Corporation has paid to the Telegraph 
Company the charges aforesaid at the Government rate, without 
prejudice to the contentions of either party hereto, and pursuant 
to a certain agreement and stipulation dated and entered into between 
the parties on October 19, 1922, which is attached hereto as Exhibit 
“C” and to be read as a part hereof. 

That by reason of the eliminations in the last numbered 
10 paragraph mentioned, and the payment in the next foregoing 
paragraph referred to, the present suit stands as a claim for 
the unpaid difference between the Government rate and the com¬ 
mercial rate on the aforesaid messages, that is, for $1,407.59, with 
interest, on $1,109.35, from July 1, 1922, and interest on $298.24 
from August 1, 1922. 

The items going to make up this modified claim are set forth in 
the following schedule: 


On messages set out in On messages now agreed 
particulars of demand. uiion per audited bill. 


r . * " —> /*--- - -^ 

Period Commercial Govt. Commercial Govt. 

1922. rate. rate. rate. rate. 

June 

Domestic ..$1,563.39 $638.04 $1,558.72 $636.15 

Cable. 367.65 180.87 367.65 180.87 

July 

Domestic .. 505.95 206.50 502.93 204.69 


Difference 
claimed 
and due 
if commer¬ 
cial rate 
applicable. 


$922.57 

186.78 

298.24 


Of the messages involved in this action, (1) some were messages 
pertaining to the operations of the Fleet Corporation and which 
passed between it and its officers and agents, in its behalf, or between 
it and its officers and agents in its behalf and the officers and agents 
of some branch of the Government, and (2) some were messages also 
pertaining to its operations, and which passed between it and it offi¬ 
cers and agents in its behalf, on the one hand, and persons, firms or 
corporations which were not its officers or agents or those of any 
branch of the Government on the other hand. On messages of the 
first mentioned class, the tolls calculated at commercial rates amount 
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to $1,846.77, and at Government rates to $775.61. On the messages 
of the second mentioned class, the tolls calculated at commercial 
rates amount to $582.53, and at Government rates to $246.10. 

9. The Fleet Corporation was caused by the United States Ship¬ 
ping Board to be organized pursuant to Section 11 of the Shipping 
Act of September 7, 1916, under Sub-Chapter 4 of Chapter 18 of the 
Code of Law for the District of Columbia, by certificate of incorpora¬ 
tion filed in the office of the Recorder of Deeds, District of Columbia, 

April 16, 1917, and recorded in Liber 33, folio 272, et seq., of 

11 the corporation records of the District of Columbia. A copy 
of said certificate of incorj>oration is attached hereto as Ex¬ 
hibit “D” and to be read as a part hereof. On August 8, 1917, said 
certificate of incorporation was duly amended in the manner pro¬ 
vided by the laws of the District of Columbia by the filing in the 
office of the said Recorder of Deeds of a certificate recorded in Liber 
33 at folio 371, of which a copy is hereto annexed, marked Exhibit 
“D-l” and to be read as a part hereof. All of the incorporators of 
the Fleet Corporation at and prior to the time of its incorporation 
w’ere either officers or employees of the United States Shipping Board 
and were requested by the Chairman of the Board to act in that 
capacity pursuant to resolutions duly adopted by the Board on 
April 14, 1917 copies of which are hereto attached and made a part 
hereof and marked Exhibits “D-2” and “D-3” respectively. 

10. Acting under authority of sundry Acts of Congress conferring 
upon him certain powers enumerated therein respectively the Presi¬ 
dent of the United States issued his four certain Executive Orders 
bearing date July 11, 1917, June 18, 1918, December 3, 1918, and 
August 11, 1919, respectively, said Orders being numbered 2664, 
2888, 3018, and 3145, respectively, and all of which may be referred 
to for all purposes pertinent to this cause as though fully copied 
herein. 

On September 23, 1919, the Shipping Board passed the following 
resolution: 

“Whereas, The President has by Executive order dated August 11, 
1919, directed the United States Shipping Board to exercise all 
powers and authority vested in him in reference to the disposition 
of materials or plants as defined under the emergency shipping fund 
provision of the Deficiency Appropriation Act, approved June 15, 
1917, acquired by the United States Shipping Board Emergency 
Fleet Corporation, and has further directed said Board in its dis¬ 
cretion to sell, lease, or otherwise dispose of such materials and 
plants, or any portions or parts thereof, and that such sales, leases or 
other disposition shall be made directly by said Board, or by it, 
in its discretion through the United States Shipping Board Emer¬ 
gency Fleet Corporation, or through any other Corporation organized 
by it for such purpose. 

12 “Resolved, That the Board do hereby direct that all sales, 
leases or other disposition of materials or plants, as above 

defined, or any portions or parts thereof, which it is empowered to 
make as aforesaid, shall be made through the United States Shipping 
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Board Emergency Fleet Corporation, by public or private sale or 
contract, with or without notice, in such lots, at such times and 
places, upon such credit, security and other terms, or conditions, and 
in such manner generally as said Corporation, from time to time, 
shall deem to the best advantage of the United States, and that 
the said Corporation shall have power to do all such acts and things 
and to execute all such deeds, leases, bills of sale and/or other 
instruments as in the judgment of the officers executing the same 
shall be necessary or desirable to carry out the purposes of this 
Resolution. 

“Further resolved, That all acts heretofore done by said Corpora¬ 
tion with reference to such sales, leases or other disposition, and 
which could have been properly done by said Board, be and the same 
are hereby ratified, approved and confirmed/’ 

The Fleet Corporation from the respective dates upon which the 
aforesaid Executive Orders were issued did in fact exercise the powers 
delegated to it bv said Orders and continued so to do until June 5, 
1020 when the Act known as the Merchant Marine Act of 1920 was 
approved and took effect. Thereby the Acts of Congress, herein 
referred to, under which the President was authorized to delegate the 
powers originally vested in him thereby, and under which he made 
liis four executive orders above referred to. were repealed. 

After June 5, 1920, on which day the Merchant Marine Act was 
approved, and until September 30, 1921, on which day the resolution 
hereinafter referred to as Exhibit “E-l” was adopted by tbe Shipping 
Board, the Fleet Corporation pursued activities and engaged in 
operations of the following general character: 

(1) It operated certain ships and assigned others for operation 
to managing and operating agents. 

(2) On June 9, 1920, the Shipping Board duly adopted a resolu¬ 
tion in the words and figures following: 

“Resolved, That the power and authority relating to the rights 
and liabilities of the Emergency Fleet Corporation vested in the 
Shipping Board by sub-section V of Section 2 of the Merchant 
Marine Act approved June 5, 1920, be exercised by tbe Ship- 
13 ping Board through and by tbe United States Shipping 
Board Emergency Fleet Corporation, to which is hereby 
delegated the exercise of such power and authority, in accordance 
with Section 35 of the above mentioned act.” 

On July 15, 1920. tbe Board of Trustees of tbe Fleet Corporation 
duly adopted a resolution in the words and figures following: 

“Whereas, By resolution adopted on June 9, 1920, the Shipping 
Board delegated to the Emergency Fleet Corporation the power and 
authority vested in the Shipping Board by sub-section (c) of Section 
2, of the Merchant Marine Act, 1920; 

“Resolved, That tbe Construction Claims Board be and it is 
hereby, authorized and directed to exercise, on behalf of the Board 

2—4322a 
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of Trustees, and subject to the direction thereof, the power and 
authority delegated to the Emergency Fleet Corporation by said 
resolution of the Shipping Board.” 

That the Fleet Corporation through its Construction Claims Board 
which had been created on January 30, 1920, by order of a Vice- 
President of the Fleet Corporation, adjusted, settled and liquidated 
matters arising out of or incident to the actions taken under the four 
Executive Orders hereinbefore referred to, until November 18, 1920, 
when the said resolution of the Shipping Board was terminated 
and superseded by another resolution duly adopted by the Board on 
the latter date in the words and figures following: 

“Resolved, That the Board of Trustees of the United States Ship¬ 
ping Board Emergency Fleet Corporation be, and it is hereby, 
authorized, empowered and directed to examine, and confirm, 
modify or reject, all findings of fact made by the Construction 
Claims Board upon claims submitted to that Board, and to present 
to the United States Shipping Board in final and complete form 
the disposition of each of said claims which said Board of Trustees 
shall determine upon, for the approval of the said United States 
Shipping Board.” 

From and after November 18, 1920. the Board of Trustees of the 
Emergency Fleet Corporation examined, confirmed, modified or 
rejected findings of fact of said Construction Claims Board 
14 and presented said claims to the Shipping Board in accord¬ 
ance with said resolution of that date, until the Construction 
Claims Board was abolished on the 29th day of July, 1921. 

The duties of the Construction Claims Board during its existence 
w T ere to investigate and make findings regarding the just compensa¬ 
tion to be paid whenever any contract was cancelled, modified, 
suspended or requisitioned or whenever any plant or part thereof 
or any ship charter or material, was made use of, assumed, acquired, 
occupied or taken over, in accordance with the Emergency Shipping 
Fund Provisions of the Urgent Pefficiencies Appropriation Act ap¬ 
proved June 15, 1917, as amended. When the Construction Claims 
Board was abolished on July 29, 1921, it was superseded bv a body 
known as the Claims Commission, which was created by the Ship¬ 
ping Board by a resolution duly adopted on August 24, 1921, and 
made effective as of July 29, 1921, which resolution is in the words 
and figures following: 

Resolved, 1. That pursuant to the powers and duties conferred 
and imposed by the Merchant Marine Act of 1920 upon the United 
States Shipping Board to adjust, settle and liquidate and to de¬ 
termine the amount of just compensation with reference to certain 
claims, there is herebv created a Commission to be known as the 
Claims Commission of the United States Shipping Board to be com¬ 
posed of a Chairman and four other Commissioners appointed by the 
United States Shipping Board. Such Commission shall have power 
to make and alter rules and regulations governing its own procedure 
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and the manner of presenting claims, and, subject to the prior ap¬ 
proval of the Shipping Board, to appoint necessary assistants and 
employees, at salaries to be first approved by the Board, and shall 
have the authority herein set forth. Such Commission shall be com¬ 
posed of Walter D. Meals, Chairman, Arthur W. Teele, Frederick 
W. Wood, P. M. Watt and Homer L. Ferguson. Oliver P. M. 
Brown shall be the Secretary of the Commission. 

2. In any case where the United States Shipping Board is au¬ 
thorized to adjust, settle or liquidate any claim (except a claim by 
a foreign government) now existing against the United States or 
the United States Shipping Board or the United States Shipping 
Board Emergency Fleet Corporation in connection with or incidental 
to the construction of any ship or ships, dry dock, wharf or terminal 
facilities, housing or transportation facilities or with respect to any 
other matter which may be referred to it by the Shipping Board, 
the said Claims Commission is hereby authorized on behalf of the 
United States Shipping Board to adjust, settle and determine the 
same. 

15 3. The Claims Commission is hereby authorized to deter¬ 

mine the amount of just compensation in any case (other 
than one presented by a foreign government) where such amount 
has not heretofore been determined according to law and where 

(a) The United States shall have cancelled, modified, or sus¬ 
pended any contract or made use of, assumed, occupied, requi¬ 
sitioned, acquired or taken over any plant or part thereof or any 
ship, charter or material, or 

(b) The President shall have requisitioned or assumed the control 
of any dry dock, wharf, lighterage system, or loading or discharging 
terminal facilities in any part of the United States or any warehouse 
equipment or terminal railway connected therewith, or 

(c) The President shall have taken possession of, leased or as¬ 
sumed control of, and street railroad, interurban railroad or part 
thereof wherever operated or any cars, appurtenances, franchises, 
or parts thereof commonly used in connection with the operation 
thereof necessary for the transfer and transportation of employees 
of shipyards or plants engaged in the construction of ships or equip¬ 
ment therefor for the United States, or 

(d) The United States Shipping Board Emergency Fleet Cor¬ 
poration shall have requisitioned or condemned any improved or 
unimproved land or any interest therein suitable for the construc¬ 
tion thereon of houses for the use of employees and the families of 
employees of shipyards in which ships were being constructed for 
the United States, or shall have requisitioned or condemned any 
houses or other buildings for the use of such employees and their 
families together with the land on which they were erected or any 
interest therein, any necessary and proper fixtures or furnishings 
therefor or any necessary conveniences or facilities incidental thereto. 

4. In case any adjustment or settlement or any determination as 
to just compensation which shall be made by the Claims Commis¬ 
sion shall be agreed to by the claimant, the Commission shall report 
the same to the United States Shipping Board for approval, confir- 
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m&tion, modification or rejection. No payment upon any such 
adjustment, settlement, determination or agreement shall be made 
except from funds duly appropriated by Congress and available for 
such purpose. 

5. The Construction Claims Board heretofore appointed by virtue 
of various general orders and resolutions is hereby abolished and the 
personnel thereof is hereby transferred to the Law Division. 

6. This resolution shall be effective as of July 29, 1921.” 

That the said Claims Commission from and after its creation con¬ 
tinued to function pursuant to the foregoing resolution, until Sep¬ 
tember 30, 1921 and thereafter. 

16 (3) On June 24, 1920, the Shipping Board duly adopted 

a resolution in the words and figures following: 

‘‘Resolved, That under the provisions of Sections 13 and 35 of 
the Merchant Marine Act, 1920, the Emergency Fleet Corporation 
be, and it is hereby, authorized to create a Division of Transportation 
and Housing Operations in charge of a manager reporting to the 
President of said Corporation, which Division shall have charge of 
the maintenance, operation and/or disposition of any housing 
projects or transportation systems owned or controlled by the 
Emergency Fleet Corporation, subject to such directions as may he 
given by the Shipping Board.” 

The Board of Trustees of the Fleet Corporation on June 24, 1920, 
duly adopted resolutions in the words and figures following: 

Resolved, That effective July 1, 1920, the Passenger Transporta¬ 
tion and Housing Division shall he known as the Division of Trans¬ 
portation and Housing Operations. This Division shall be in charge 
of a Manager reporting to the President of the Emergency Fleet 
Corporation. 

Resolved further. That the Manager’s Department shall establish 
a definite sales policy subject to the approval of the Board and when 
established, negotiate and close sales thereunder and be responsible 
for the preparation of mortgages and all legal instruments in con¬ 
nection therewith and their deliverv to the Treasurer. 

Resolved further. That the Managers Department shall he re¬ 
sponsible for the maintenance or operation of any owned or con¬ 
trolled project or transportation system. 

Resolved further. That the responsibility for the collection of all 
accounts, including rents, installments, etc., shall be delegated to 
the Treasurer and for the keeping of accounting records and matters 
pertaining to the proper financial control of the Transportation and 
owned Housing projects or for projects not owned shall be delegated 
to the General Comptroller. 

Resolved further, That in the instance of Realty Companies the 
capital stock of which is owned by the Fleet Corporation, that rep¬ 
resentatives of each of the departments interested, viz., Manager, 
General Comptroller and Treasurer, shall be elected to the respective 
Boards of Directors. 
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Resolved further, That in the instance of Realty Companies the 
capital stock of which is not owned by the Fleet Corporation, that 
representatives of the Manager’s Department shall approve all ap¬ 
plications for expenditures of funds of the said Realty Companies 
and that financial control of the accounts specified in the mortgage 
agreements relating to the said Realty Companies, shall be obtained 
by the General Comptroller through monthly reports.and statements 
to be furnished by the Realty Companies. 

Resolved further, That should the Realty Companies, the capital 
stock of which is not owned by the Fleet Corporation, request that 
the accounts of these companies be kept by the Fleet Corporation, 
the General Comptroller will keep these accounts, billing the re¬ 
spective Realty Company for the expenses in connection there¬ 
with. 

17 “Resolved further, That all salaries and expenses of the 
Division of Transportation and Housing Operations includ¬ 
ing the salaries and expenses of the Manager’s Department, the 
Treasurer’s Department, and the General Comptroller’s Department 
relating directly thereto and all operating and maintenance expenses 
in connection with projects owned by the Fleet Corporation, shall be 
paid from funds collected from the operation and sale of these 
projects.” 

That the said Division of Transportation and Housing Operations 
of the Fleet Corporation from .Tune 24, 1920, to September 30, 1921, 
acted upon the foregoing resolutions and carried them into effect 
by exercising the power and authority conferred thereby. 

(4) Sold and disposed of large quantities of ship construction 
material located in the various shipyards and concentration yards 
throughout the country, which material had become surplus and 
was not required for ship construction purposes after the ship con¬ 
struction program had been abandoned, 1 which necessitated the 
suspension and cancellation by the Fleet Corporation of a large 
number of shipbuilding contracts. The Fleet Corporation had, 
during this period, as a part of its organization, a regularly organ¬ 
ized Supply and Sales Division, composed of numerous of its rep¬ 
resentatives, at the head of which was a director, and which con¬ 
ducted the sales of the surplus and salvage materials above referred 
to. All of the funds realized from the sales of the property and 
material hereinbefore referred to were deposited in the United States 
Treasury to the credit of the Fleet Corporation and subjet to its 
draft. 

(5) Sold and disposed of large quantities of securities, consisting 
chiefly of promissory notes secured by mortgages, and deposited the 
funds realized from the sales thereof in the United States Treasury 
to the credit of the Fleet Corporation and subject to its draft. 

(6) In general, pursued a policy of liquidating all property and 
assets held and controlled by it, both real and personal, (ex- 

18 cept ships), acquired during the war and deemed unneces¬ 
sary in its operations following the close of the war, and 

after converting such property and assets into money, the money, 
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in all cases when received, was deposited in the United States Treas¬ 
ury to the credit of the Fleet Corporation and subject to its draft. 

(7) Participated, through its legal representatives, in many re¬ 
ceiverships and bankruptcy proceedings in various tribunals through¬ 
out the country to the end that the interests committed to it by the 
law’ and by reason of the facts herein elsewhere appearing should be 
protected. 

11. During the period when the messages involved in this suit 
were sent and at all times subsequent thereto the Meet Corporation 
operations have been exclusively the following: The management, 
operation, maintenance, repair and reconditioning of vessels; the 
establishment and operation of lines and routes of vessels; the com¬ 
pletion or conclusion of construction work upon vessels; the sale of 
vessels; the operation and sale of housing projects, real estate, rail¬ 
road and other similar property; the operation and sale of dry docks; 
the custody and side of other property and materials; matters of ac¬ 
counting; insurance and matters pertaining to the same the opera¬ 
tion of pier and pier facilities; the disbursement and expenditure of 
all moneys arising out of operations, and of funds allotted to it from 
appropriations by Congress; the leasing and rental of offices, ware¬ 
houses, docks and storage facilities deemed essential by it for its 
business and for its terminal facilities; matters incidental to the 


foregoing, including the employment, compensation and removal 
of officers and employees, and in doing the foregoing the Fleet Cor¬ 
poration has at all times since September .*>0, 1921, and until Janu¬ 
ary 10, 1924 conformed to the directions with regard thereto con¬ 
tained in the resolution of the United States Shipping Hoard adopted 
September 80, 1921. and since January 10, 1924, to those con¬ 
tained in the resolutions adopted that day bv the said Hoard, 
19 copies of which resolutions are hereto attached marked Ex¬ 
hibits “E-l” and “E-2," respectively, and to be read and con¬ 
sidered as parts hereof. 

12. The Fleet Corporation did in tact exercise the power and 

authority vested in it by the President in his Executive Orders 

dated July 11. 1917. June IS. 1918. and December 8. 1918. Jt 

constructed manv vessels with monevs derived bv it as set out in 

* * 

paragraph 14 hereof. The construction contracts in all cases pro¬ 
vided that title to the completed vessels should be in the United 
States, and that the title to material assembled for the furtherance 


of work or set up in the shipyards should be in the Fleet Corpora¬ 
tion, which was described in the recitals of said contract as ‘‘repre¬ 
senting the United States of America.’’ The Shipping Hoard on 
October 12, 1917, sent to all owners of ships enrolled under the laws 
of the United States, a notice effective October 15, 1917, at noon, 
of which copy is attached hereto and marked Exhibit “F,” requisi¬ 
tioning said ships pursuant to Executive Order dated July 11, 1917. 
The Fleet Cor]K>ration on August 8, 1917, sent to the owners of 


American Shipyards where many other vessels were in process of 
construction a notice of which copy is hereto attached and marked 
Exhibit “G”, requisitioning said vessels pursuant to the Executive 
Order dated July 11, 1917, and completed the construction of the 
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said vessels with the aforesaid moneys. By two Executive Orders 
dated June 30, 1917 and July 3, 1917, issued by the President under 
the authority of a Joint Resolution of Congress approved May 12, 
1917, 40 Stat. 75, is was in substance ordered that through the Ship¬ 
ping Board there should be taken over to the United States the 
possession and title of a large number of vessels within its jurisdic¬ 
tion owned in whole or in part by any corporation, citizen or subject 
of any nation with which the United States was then at war. Pur¬ 
suant to these Executive Orders many vessels owned by corporations, 
citizens and subjects of the German Empire were seized by the 
United States through the Shipping Board and thereafter 

20 manned, equipped and operated directly by the Board, or, in 
accordance with its directions by the Fleet Corporation. An 

Act of Congress, approved March 4, 1921, 41 Stat. 1382, provided 
that, after its approval, no contract should be entered into or work 
undertaken for the const ruction of any additional vessels for the 
United States Shipping Board or the f'leet Corporation, and since 
that date no contracts have been entered into, and no further vessels 
have been constructed by the Fleet Corporation. 

13. Of the fifty million dollars of capital stock of the Emergency 
Fleet Corporation, divided into five hundred thousand shares of 
one hundred dollars each, the “United States Shipping Board on 
behalf of the United States”, subscribed for 499,993, and the seven 
individuals who were (as appears from the certificate of incorpora¬ 
tion) named as the first trustees, subscribed for one share each. A 
stock subscription list showing these facts and a certificate by the 
Secretary of the Treasury to the effect that there was on deposit in 
the Treasury, to the credit of the trustees, the sum of fifty million 
dollars, were exhibited to the Recorder of Deeds at the time the 
original certificate was filed. No payments were made for capital 
stock by anyone other than the United States through said Shipping 
Board, and a total of fifty million dollars was so paid. On the first 
day of May. 1918, a certificate to the effect that the whole amount 
of the capital stock as subscribed for, fifty million dollars, had been 
fully paid in, was made, verified and dated that day by the Presi¬ 
dent and a majority of the trustees of said Fleet Corporation, and 
filed with the Recorder of Deeds and recorded in Liber 34 of folio 
222 of said Incorporation Record, a copy of which is hereto attached 
and marked Exhibit “H”. 

Certificates of stock were issued to the original subscribers in ac¬ 
cordance with their respective subscriptions, that is to say, certificates 
aggregating 499,993 shares to “United States Shipping Board on 
behalf of the United States of America”, and a certificate for 

21 one share to each of the seven individual subscribers to enable 
him to qualify as a trustee of the Fleet Corporation. At the 

time of the issue of the said seven individual certificates, each was 
endorsed with an assignment to the United States Shipping Board 
signed by the individual subscribers respectively, and left in the 
stock book in the custody of the Secretary of the United States 
Shipping Board. 

Original individual subscribers have, from time to time, resigned 
as trustees, and successors have been appointed and qualified as 
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trustees by the issue in the name of the successor of each resigning 
trustee of a separate certificate for one share, without any payment 
therefor by successor trustees, which has in each case been similarly 
endorsed to the United States Shipping Board and has remained in 
the custody of the Secretary of the Shipping Board. 

All money paid to the Fleet Corporation for its aforesaid capital 
stock was from an appropriation of fifty million dollars from the 
Treasury of the United States derived from the sale of Panama Canal 
bonds by the Secretary of the Treasury, as directed bv Section 13 of 
the Shipping Act of 1916. 

14. All property acquired by, or the legal title to which became 
vested in, the Fleet Corporation has been exclusively the following: 

The Fifty Million Dollars ($50,000,000) appropriated and paid 
for its capital stock as aforesaid, the sums of money subsequently 
appropriated by Congress as appears from the several Acts appro¬ 
priating the same, and property acquired by the expenditure thereof, 
and the proceeds of the sale and the revenues derived from the use of 
the property so acquired. 

The Fleet Corporation has always considered that its holdings of 
such property and its functioning were always on behalf of the 
United States, and that no private purpose was to be served bv it 
thereby. 

22 15. That the organization of the Fleet Corporation for the 

transaction of its affairs is and at all times material hereto 
has been substantiallv as follows. 

%j 

At Washington; 

A board of seven trustees, a President and other Executive officers; 

A division in charge of a Vice-President, consisting of a Depart¬ 
ment of Maintenance and Repair, a Fuel Department, a Department 
of Purchases and Supplies and a Construction Department; 

A division in charge of a Director of Traffic consisting of an 
Advertising Department, a Marine Insurance Department, and an 
Inland Offices Division; 

A division directly in charge of the President, consisting of a 
Contract and Allocations Department, a Chartering Department (at 
New York), an Administrative Department, a Statistical Depart¬ 
ment and a Secretary’s office; 

A division in charge of the Director of Finance, consisting of 
the Comptrollers Department, the Treasury and Disbursing Office 
and the Collection Department; 

A division in charge of the General Counsels consisting of a 
Legal Department, an Admiralty Division, and a Department of 
Claims; 

The field organization outside of Washington consisting of— 

Foreign offices other than European, that is in Lagos. West Africa, 
St. Thomas, the Virgin Islands; Rio de Janeiro. Buenos Aires, 
Shanghai and Hong Kong, China; Yokohama. Japan; Manila, The 
Philippine Islands; Honolulu, Hawaii; Tampico, Mexico; and Bal¬ 
boa. Canal Zone. 

European districts with headquarters at London and other offices 
in Rotterdam, Marseilles and Constantinople. 
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The North Atlantic District with headquarters at New York and 
other offices in Boston and Philadelphia. 

The Baltimore District, with headquarters in Baltimore. 

The Hampton Loads District with headquarters at Norfolk. 
23 The South Atlantic District with a district office at Savan¬ 

nah and other offices at Charleston and Jacksonville. 

The Gulf District with headquarters at New Orleans and other 
offices at Pensacola, Mobile and Galveston. 

The Pacific Coast District with headquarters at San Francisco and 
other offices at Portland, Oregon, and Los Angeles, and 

The Puget Sound District with headquarters at Seattle, Wash¬ 
ington. 

16. From and since the time of the organization of the Fleet 
Corporation, the Telegraph Company has customarily accepted for 
transmission over its wires telegraphic messages from the Fleet 
Corporation, first, upon a form headed as follows: “Official Telegram 
U. S. Shipping Board' 1 ; then on a form bearing the imprint “Official 
Telegram, United States Shipping Board Emergency Fleet Corpora¬ 
tion, Official Business, Government”; and thereafter from June 23, 
1020 (including June, 1922 and July, 1922) upon a form bearing 
the following caption: 


Original—for Dispatch. 

Official Telegram—Government Rate. 

United States Shipping Board Emergency Fleet Corporation 

Dispatch the following immediately via: 

(a) U. S. S. B. E. F. C. private wire. 

(b) Western Union. 

(c) Postal. 

Forwarded for dispatch from (City:) -, (State:) -, at — 

a. m. 

— p. m. 

Approved for dispatch by-, (Designation:) -. 

(Month:) -, (Day:) —, (Year:) -. 

The Telegraph Company had, during said periods, also accepted 
and transmitted messages of the Fleet Corporation on the form pro¬ 
vided for commercial rate messages, bearing, however, additional 

words importing that they be sent at the Government rate. 
24 The form most generally used in the legal commercial-rate 

practice was captioned as follows: 

Western Union Telegram. 

9 • • 

Class of service desired: Telegram, Day Letter, Night Message, 
Night Letter. 

3—4322a 
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Patrons should mark an X opposite the class of sendee desired; 
. othenvise the message will be transmitted as a full-rate telegram. 

Receiver’s No.: —; Check: —; Time filed:-. 

NEWCOMB CARLTON, 

President. 

GEORGE W. E. ATKINS. 

1st V. P. 

There appeared in the center of the immediately foregoing caption 
the figure of a globe, circumscribed by a band, wherein appeared 
the words “Telegram and Cable”. Across the globe appeared a 
band, bearing the words “Western Union”. Though the form last 
described is that ordinarily supplied to the public and most generally 
used for commercial rate business, the Telegraph Company accepts 
for transmission at the commercial rate messages written on any sort 
of a form or on blank paper or transmitted by telephone, provided 
only the message is one which in accordance with law and the 
established rates should be transmitted at commercial rates. 

The three forms first described or quoted in this paragraph were 
the ones prepared by and on behalf of the Fleet Corporation for its 
use, and were the ones on which its messages were most generally writ¬ 
ten and accepted for transmission. When the form provided by the 
Telegraph Company for its commercial rate business was used bv the 
agents of the Fleet Corporation, some words were customarily written 
on the form to indicate that the message was to be sent at the Govern¬ 
ment rate, and continuously from the time of the organization of 
the Fleet Corporation until May 23, 1922. the Telegraph Company 
accepted all messages of the Fleet Corporation and charged for their 
transmission at the Government rate and gave them priority 
25 over commercial messages in transmission without question¬ 
ing that the Fleet Corporation was entitled to the benefit of 
that rate with the right of priority in transmission. On or about 
the date last mentioned, the Telegraph Company caused a com¬ 
munication to be sent to the Fleet Corporation for the first time 
denying the applicability of the Government rate to all Fleet Cor¬ 
poration messages, and giving notice that the commercial rates would 
be thereafter applied to such messages. 

Of the messages involved in this suit, the ones of which copies 
are annexed to this stipulation as “Exhibit I,” 1 to 19, inclusive, and 
to be read as a part hereof, are typical. All messages were sent out 
by the Fleet Corporation and paid for with funds derived by it as 
set forth in paragraph 14 hereof in connection with its operations 
as herein set forth. 

17. The Telegraph Company has, continuously from the date of 
its acceptance of the restrictions and obligations and of the rights, 
powers and privileges set forth in paragraph 6 of this agreed state¬ 
ment of facts, extended to those Executive Departments headed by 
what is known as a Cabinet Officer, the Government rates for tele¬ 
graphic messages with the right of priority in transmission thereof 
as set forth in paragraph 5 of this agreed statement of facts, and 
has also extended the said Government rate with the right of 
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priority in transmission to the telegraphic communications of the 
following (with the exception with regard to the Fleet Corporation 
elsewhere stated herein): 

Interstate Commerce Commission. 

United States Shipping Board. United States Shipping Board 
Emergency Fleet Corporation. 

Federal Power Commission. 

War Finance Corporation. 

United States R. R. Administration. 

Railroad Labor Board. 

The Panama Canal. 

The Federal Reserve Board. 

The Federal Trade Commission. 

United States Tariff Commission. 

General Accounting Office. 

Alien Property Custodian. 

Civil Service Commission. 

U. S. Bureau of Efficiency. 

% U. S. Employees’ Compensation Commission. 

Pan American Union. 

Smithsonian Institution. 

Inter-American High Commission—U. S. Sec. 

Natl. Home for Disabled Volunteer Soldiers. 

Government of the District of Columbia. 

Veterans’ Bureau. 

Federal Board for Vocational Education. 

U. S. Interdepartmental Social Hygiene Board. 

20 18. And the Telegraph Company, has, from the date of 

its said acceptance of the restrictions and obligations, and of 
the rights, powers and privileges set forth in paragraph 6 of this 
agreed statement of facts, also extended the said Government rates 
as set forth in paragraphs 4 and 5 of this agreed statement of facts 
to the Judicial Branch of the United States Government, and to 
the Legislative Branch thereof. 

19. On July 10. 1878, the then Attorney General of the United 
States, by opinion transmitted to the then Postmaster General of the 
United States, rendered the decision which is reported in 14 Opinions 
of the Attomevs General, at p. 278, which opinion is to be read as 
and considered a part hereof as though set out at large herein and 
the quotation in said opinion from a letter dated June 20, 1873 from 
the President of the Telegraph Company to the Postmaster General 
is correct. The Telegraph Company has permitted the extension of 
the Government rate to the bodies hereinbefore in numbered patft- 
giaph 17 enumerated, upon application for the said Government 
rate made by them or on their behalf, as a matter of course, and 
without litigation in the courts or other final determination of the 
legality of the claims for Government rates. In agreeing that no 
final determination has been made, however, the parties do not 
intend to countervail such facts herein elsewhere appearing, if any, 
to which might be applied the rule of practical construction. 
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20. In addition to the facts hereinbefore recited and agreed upon, 
all facts of which the court may take judicial notice, shall be con¬ 
sidered as being included in and forming a part of this statement. 


Dated August 30. 1924. 


FRANCIS R. STACK. 

PAUL E. LESH, 

Attorneys for Plaintiff. 
E. M. ALLISON, .Jr., 
GEOFFREY GOLDSMITH, 
CHAUNCEY G. PARKER, 

Attorneys for Defendant. 
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Pates of Pay for Communications by Telegraph 

Order No. 6155 

Post Oflice Department, 0 
Washington, D. C., July 1, 1921. 

Pursuant to the authority vested in the Postmaster General by the 
act of Congress entitled “An act to aid in the construction of of 
telegraph lines, and to secure to the Government the use of the same 
for postal, military, and other purposes, approved July 24, 1866." 
and bv the Revised Statutes of the United States, Title LXY, I 
hereby fix the rates at which such communications as the said statutes 
prescribe (not including those passing over circuits established by 
the Chief of the Weather Bureau, Department of Agriculture) shall 
be sent during the fiscal year beginning July 1, 1921, and terminat¬ 
ing June 30, 1922, by the several companies within the effeet of said 
statutes, as follows: 

All messages shall be subject in all respects to the prevailing 
commercial count of chargeable words, and the address and signature 
of domestic messages shall be transmitted free in accordance with 
the commercial practice. 

For day messages the charge shall be forty (40) per centum of 
the charge for a full-rate commercial telegram of the same length 
between the same points in the United States. The minimum 
charge for any day message shall be twenty-five (25) cents. 

For day letters, night messages, and night letters the charge shall 
be forty (40) per centum of the charge for a commercial day letter, 
night message, or night letter, as the case may be, of the same 
length, between the same points in the United States. The mini¬ 
mum eharge for any night message shall be twenty (20) cents; for 
any night letter thirty (30) cents: and for any day letter, forty-five 
(45) cents, except that the rate charged for a Government day letter 
or night letter shall not in any case exceed the amount charged for a 
commercial day letter or night letter of the same length between 
the same points. 
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For the purpose of determining the charges above provided, the 
charge for the transmission of a commercial message of the same 
class and length and between the same points should first be ascer¬ 
tained and the Government rate should then be computed at forty 
(40) per centum of the commercial charge so ascertained. 

In cases where the charge for a Government message, thus deter¬ 
mined, shall include a fraction of a cent, such fraction, if less than 
one-half, is to be disregarded; if one-half or more, it is to be counted 
as one (1) cent. 

In cases where the message in transit to destination passes over 
the lines of two or more connecting companies subject to this order 
each such company shall receive for its share of the transmission 
within the United States the above-designated percentage of its 
portion of the established through tolls to destination if to a point 
in the United States, or to the bonier if the destination is in Canada 
or Mexico. 

In the case of messages from the United States to points in Canada 
or Mexico, the above-designated percentages shall apply with respect 
to the transmission within the United States, the basis being the 
appropriate prevailing commercial rate between the point of origin 
in the United States and the border. 

All Government cable messages take the prevailing commercial 
cable count through from point of origin to destination. The 
Western Union and the Commercial Companies charge one-half the 
normal cable rate at cable count for trans-Atlantic transmission of 
the United States Government messages over their cables. The rate 
for the inland transmission within the United States of Government 
cable messages to or from all foreign countries, except Mexico, the 
normal connection with which is by cable, shall be one-half the 
inland zone word rate charged on commercial cablegrams between 
the same points. 

******* 

28 WILL H. HAYS, 

Postmaster General. 

20 Exhibit “B” 

Rates of Pay for Communications by Telegraph 

Order No. 7813 

Post Office Department, 
Washington, D. C., July 1, 1922. 

Pursuant to the authority vested in the Postmaster General by the 
act of Congress entitled “An act to aid in the construction of tele¬ 
graph lines, and to secure to the Government the use of the same for 
nostal, military, and other purposes,” approved July 24, 1866, and 
by the Revised Statutes of the United States, Title LXV, I hereby 
fix the rates at which such communications as the said statutes pre- 
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scribe (not including those passing over circuits established by the 
Chief of the Weather Bureau, Department of Agriculture) shall be 
sent during the fiscal year beginning July 1, 1922, and terminating 
June 30, 1923, by the several companies within the effect of said 
statutes, as follows: 

All messages shall be subject in all respects to the prevailing com¬ 
mercial count of chargeable words, and the address and signature 
of domestic messages shall be transmitted free in accordance with 
the commercial practice. 

For day messages the charge shall be forty (40) per centum of 
the charge for a full-rate commercial telegram of the same length 
between the same points in the United States. The minimum 
charge for any day message shall be twenty-five (25) cents. 

For day letters, night messages, and night letters the charge shall 
be forty (40) per centum of the charge for a commercial day letter, 
night message, or night letter, as the case mav be, of the same length, 
between the same points in the United States. The minimum 
charge for any night message shall be twenty (20) cents: for any 
night letter, thirty (30) cents; and for anv day letter, forty-five (45) 
cents. An overnight message shall be charged for as a night mes¬ 
sage or as a night letter according to which of these two classifications 
shall produce the lower charge for the particular message. In no 
case, however, shall the rate charged for a Government message 
exceed the amount charged for a commercial message of the same 
class of sendee and the same length between the same points. 

For the purpose of determining the charges above provided, the 
charge for the transmission of a commercial message of the same 
class and length and between the same points should first be ascer¬ 
tained and the Government rate should then be computed at forty 
(40) per centum of the commercial charge so ascertained. 

In cases where the charge for a Government message, thus deter- 
minded, shall include a fraction of a cent, such fraction, if less than 
one-half, is to l>e disregarded; if one-half or more, it is to he counted 
as one cent. 

In cases where the message in transit to destination passes over 
the lines of two or more connecting companies subject to this order 
each such companv shall receive for its share of the transmission 
within the United States the above-designated percentage of its 
portion of the established through tolls to destination if to a point 
in the United States, or to the border if the destination is in Canada 
or Mexico. 

In the case of messages from the United States to points in Canada 
or Mexico, the above-designated percentages shall apply with respect 
to the transmission within the United States, the basis being the 
appropriate prevailing commercial rate between the point of origin 
in the United States and the border. 

All Government cable messages take the prevailing commercial 
cable count through from point of origin to destination. The 
Western Union and the commercial companies charge one-half the 
normal cable rate at cable count for the trans-Atlantic transmission 
of United States Government messages over their cables. The rate 
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for the inland transmission within the United States of Government 
cable messages to or from all foreign countries, except Mexico, the . 
normal connection with which is by cable, shall be one-half the 
inland zone word rate charged on commercial cablegrams between 
the same points. 

* * * * * * * 

30 HUBERT WORK, 

Postmaster General. 


31 Exhibit “B-l.” 

Executive Office, Western Telegraph Company, 145 Broadway, 

New York. 

J. H. Wade, President, H. Sibley, Wm. Orton, N. Green, Vice- 
Pres’ts, O. H. Palmer, Sec’y & Treas’r. 

June 7th, 1867. 

Sir, 

I have the honor to transmit herewith the acceptance by the 
Western Union Telegraph Company of the Act of Congress, entitled 
“An Act to aid in the Construction of Telegraph Lines and to Secure 
to the Government the use of the same for postal, military and other 
purposes,” approved July 24, 1866, with all the powers, privileges, 
restrictions and obligations conferred and required thereby. 

It is intended to be in full compliance with the terms of said Act, 
and if not in conformity with the rules of your Department I respect¬ 
fully ask to be advised in what particular it is insufficient that it 
may be corrected. 

1 take the liberty of enclosing duplicates of the acceptance and 
shall feel obliged by your certificate on one of them of the 

32 receipt and filing of such acceptance in conformity with the 
act of Congress and its return to me. 

I have the honor to be, 

Respectfully, your obt. servt., 

O. H. PALMER, Secy. 

To Hon. Alex. W. Randall, Postmaster General, Washington, 
D. C. 

33 [Endorsed:] 9. June 8, 1867. Miscellaneous. O. H. 
Palmer, Esq., Secy. “Western Un. Tel. Co.,” New York. 

Transmits duplicate acceptance by above Co., of provisions of Act of 
24 July, 1866. July 12, 1867. Wrote Mr. Palmer that one of said 
acceptances was filed in this Dept, as required by law; and returned 
the other so endorsed. (C. C. R.-320). Dec. 16, 1870. Hon. John 
Hill, M. C., refers letter from D. W. Carpenter, making application 
for docs, on file in this Dept, on above subject. Dec. 16, 1870. 
Wrote Hon. J. Hill forwarding certified copies of same. June 5, 
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1872. Manager of the Western Union Tel. Co., Washington. Sends 
copy of acceptance of provisions of Act of July 24, 1866, & asks 
that it may ne certified to as correct copy under seal of the Dept. 

returned. Also desires certified copy of P. M. G’s order estab¬ 
lishing rates for gov’t, tel. messages, in 1871. June 8, 1872. Wrote 
Mr. Whitney sending certified copies as desired. Nov. 26, 72. Coun¬ 
sel W. U. Tel. Co., Balt, asks for certified copy of acceptance. Nov'br. 
27, 72. Sent, 


34 Western Union Telegraph Company. 

Meeting of the Board of Directors at the Executive Office, 145 Broad- 

wag, New York, June 5th, 1867. 

Resolved, that this Company does hereby accept the provisions of 
the Act of Congress entitled “an Act to aid in the construction of 
Telegraph Lines, and to secure to the Government the use of the 
same for postal, military, and other purposes,” approved July 24, 
1866, with all the powers, privileges, restrictions and obligations con¬ 
ferred and required thereby; and that the Secretary be and is hereby 
authorized and directed to file this resolution with the Postmaster 
General of the United States, duly attested by the signature of the 
Acting President of the Company, and the seal of the corporation 
in compliance with the fourth section of said Act of Congress, adopted 
unanimously. 

HIRAM SIBLEY, 

Acting President of Western Union Telegraph Company. 
[seal.1 O. H. PALMER, 

Secy. W. U. Tel. Co. 

35 [Endorsed:] Filed June 8, 1867. Jos. H. Blackfau, Chief 
Clerk. 

36 Exhibit “C.” 

This agreement and stipulation made this nineteenth day of 
October, A. D., 1922, by and between the United States Shipping 
Board Emergency Fleet Corporation and The Western Union Tele¬ 
graph Company, hereinafter called the Fleet Corporation and the 
Telegraph Company, respectively,— 

Witnesseth, that in consideration of the mutual agreements here¬ 
inafter contained said parties agree and stipulate each with the 
other as follows: 

1. That both parties will exepedite to a final determination bv 
the Supreme Court of the United States a proposed suit by the 
Telegraph Company to be brought in the Supreme Court in the Dis¬ 
trict of Columbia against the Fleet Corporation, claiming compensa¬ 
tion at the commercial rate for transmitting certain messages from 
and to the Fleet Corporation billed at Washington during the months 
of June and July, 1922. 

2. That pending the final determination of the matters in con¬ 
troversy in the said suit as aforesaid the Telegraph Company will 
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render its bills showing thereon the amount charged at the com¬ 
mercial rate, also the amount of charge at the government rate, and 
the difference between the total of each monthly bill at commercial 
and government rates, and will attach to the bills so rendered, as 
vouchers, the originals of messages filed with it, to be charged at the 
point of origin, and the carbon copies of messages to be charged at 
the point of destination, as heretofore in the case of bills rendered 
at the government rate. Said bills are to be immediately rendered 
covering the months of June and July, 1922, and bills are thereafter 
to be rendered monthly in like manner. 

37 3. Pending the final determination of the above mentioned 
suit, as aforesaid, the Fleet Corporation will promptly audit 

the said bills both at the commercial rate and at the government rate, 
and when so audited and found correct pay the same at the govern¬ 
ment rate, and promptly deliver to the Telegraph Company a written 
statement as to each such bill of the amount of the difference between 
the totals at commericial rates and at government rates, in order that 
there may be a current account of these differences agreed upon by 
both parties so as to obviate the necessity of re-rating an accumula¬ 
tion of accounts at the termination of the suit, should the suit be de¬ 
cided in favor of the Telegraph Company. 

4. That pending the final determination of said suit as aforesaid 
the payment of the said bills at the government rate and the receipt 
thereof by the Telegraph Company shall be without prejudice to 
its claim, if any, for the balances which would be or are due at the 
commercial rate. With respect to the accumulated monthly differ¬ 
ences aforesaid, except as the law applicable to the case may be 
changed, the Fleet Corporation and the Telegraph Company will 
settle their accounts in accordance with the final determination of 
the suit aforesaid. 

5. That pending the final determination of said suit, the Tele¬ 
graph Company will not because of the non-payment of the differ¬ 
ence between the commercial rate and the government rate, suspend 
the monthly credit of the Fleet Corporation, provided the agree¬ 
ments herein made are currently performed. 

6. That nothing in this agreement contained shall affect or con¬ 
clude the right of the United States Shipping Board Emergency 

Fleet Corporation to claim that any or all of said messages so 

38 transmitted were transmitted to and/or from the Emergency 
Fleet Corporation, its officers, agents and/or employees while 

acting solely as the agent and/or instrumentality of the United 
States Shipping Board, and/or the United States. 

In witness whereof the said parties have caused these presents to 
be signed in their respective corporate names and sealed with their 
corporate seals the day and year first hereinbefore mentioned. 

UNITED STATES SHIPPING BOARD 
EMERGENCY FLEET CORPORATION. 
(Sgd.) By J. B. SMULL, 

President. 
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Attest: 


(Sgd.) CLIFFORD W. SMITH. 

THE WESTERN UNION TELEGRAPH 
COMPANY, 

(Sgd.) By J. C. WILLEVER, 

Vice-President. 

Attest: 

(Sgd.) A. F. BURLEIGH, 

Secretary. 

Approved: 

(Sgd.) SANFORD H. E. FREUND. 

General Counsel. 

Approved as to form: 


F. R. S., 

General Attorney. 
J. J. S. 106-22. 


39 Exhibit *‘D.” 

Certificate of Incorporation. 

Know all Men by These Presents , That we, the undersigned, a 
majority of whom are residents of the Distriet of Columbia desiring to 
form a corporation under sub-chapter four (4) of the incorporation 
laws of the District of Columbia, and in pursuance of Section Eleven 
(11) of an Act of Congress entitled “An Act to Establish a United 
States Shipping Board,” approved September 7, 1916, do hereby 
certify: 

First. That the corporate name of this Company shall be United 
States Shipping Board Emergency Fleet Corporation and the object 
for which it is formed is — the purchase, construction, equipment, 
lease, charter, maintenance and operation of merchant vessels in the 
commerce of the United States-and in general to do and to per¬ 

form every lawful act and thing necessary or expedient to be done or 
performed for the efficient and profitable conducting of said business 
as authorized by the laws of Congress, and to have and to exercise 
all the powers conferred by the laws of the District of Columbia 
upon corporations under said sub-chapter four (4) of the incorpora¬ 
tion law’s of the District — Columbia. 

Second. That the existence of this corporation shall be perpetual. 

Third. That the capital stock of this corporation shall be Fifty 
Million dollars ($50,000,000.00), divided into shares of the par value 
of One Hundred dollars ($100.00) each. 

Fourth. That the number of trustees w T ho shall manage the con¬ 
cerns of the company for the first year, or until their suc- 

40 cessors are elected, a majority thereof being citizens of the 
District of Columbia, shall be seven (7); namely, 
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Names. Residences. 

George W. Goethals. 43 Exchange Place, New York, 

N. Y. 

William Denman. 1020 Merchants Exchange Bldg., 

San Francisco, Cal 

John A. Donald. 18 Broadway, New York, N. Y. 

William L. Soleau. 1361 Harvard St., N. W., Wash¬ 

ington, D. C. 

Richard H. Bailey, Jr. 1439 Fairmont St., N. W., Wash¬ 

ington, D. C. 

Timothy C. Abbott. 2023 Park Road, N. W., Wash¬ 

ington, D. C. 

Ellsworth P. Bertholf. 1463 Harvard Terrace, Washing¬ 

ton, D. C. 

The Board of trustees, by the affirmative vote of a majority of the 
whole board, may appoint from the trustees an executive committee 
of three (3) members, of which a majority shall constitute a quorum, 
and to such extent as may be provided in the by-laws, such com¬ 
mittee shall have and may exercise all or any of the powers of the 
hoard of trustees. 

Fifth. That the place in the District of Columbia in which the 
operations of the company are to be carried on is at Munsey Building 
in the City of Washington, District of Columbia. 

This corporation reserves the right to amend, alter, or change any 
provision contained in this Certificate of Incorporation, in any man¬ 
ner prescribed by statute, and all rights conferred on stockholders 
herein granted are subject to this reservaion. 

In Witness Whereof, we have hereunto affixed our signa- 
41 tures and seals, this 16th day of April, A. D. 1917. 

WILLIAM DENMAN. [seal.] 

JOHN A. DONALD. [seal.] 

GEO. W. GOETHALS. [seal.] 

T. C. ABBOTT. [seal.] 

E. P. BERTHOLF. [seal.] 

RICHARD H. BAILEY, Jr. [seal.] 

WILLIAM L. SOLEAU. [seal.] 

I, Edward P. Harrington, a Notary Public in and for the District of 
Columbia, do hereby certify that William Denman, John A. Donald, 
Geo. W. Goethals, T. C. Abbott, E. P. Bertholf, Richard H. Bailey, 
Jr., and Wm. L. Soleau parties to the foregoing and annexed Certifi¬ 
cate of Incorporation bearing date of the 16th day of April, 1917, 
personally appeared before me in this District, this 16th day of 
April, 1917, and the said William Denman, John A. Donald, Geo. 
W. Goethals, T. C. Abbott, E. P. Bertholf, Richard H. Bailey, Jr., 
and William L. Soleau being well know T n to me as the persons who 
executed the said Certificate of Incorporation acknowledged the same 
to be their act and deed. 
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In witness whereof. I have hereunto set my hand and seal this 
16th day of April, 1917. 

[notarial seal.] EDWARD P. HARRINGTON, 

Notary Public, District of Columbia. 

My commission expires January 30, 1922. 

42 Office of the Recorder of Deeds, District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
the Certificate of Incorporation of the “United States Shipping Board 
Emergency Fleet Cor]oration,” and of the whole of said Certificate 
of Incorporation, as filed in this Office the 16th day of April, 1917, 
and recorded in Liber 33, folio 272, et seq., one of the Incorporation 
Records of the Distinct of Columbia. 


In testimony whereof, I have hereunto set my hand and affixed 
the seal of this Office this 31st dav of May, A. D. 1923. 

[seal.] ‘ ARTHUR G. FROE, 

Recorder of Deeds, D. C. 
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Exhibit “D-l”. 


This is to certify that at a meeting of the stockholders of the 
United States Shipping Board Emergency Fleet Corporation, held 
at its office in Washington, D. C., on August 3rd, 1917, at which 
meeting all but four shares of the capital stock was represented, 
and the notice required by Statute having been waived by all stock¬ 
holders, Mr. Edward N. Ilurlev was elected Chairman and Mr. 

V 

Lester Sisler Secretary. On motion duly made it was unanimously 
resolved: 


“That the certificate of incorporation of this corporation be 
amended in the manner provided in the laws of the District of 
Columbia by substituting for the last paragraph of the fourth 
section thereof, the following: 

‘The Board of Trustees, by the affirmative vote of a majority of the 
whole Board, may appoint from the Trustees an Executive Committee 
of three (3) members and a Transportation Committee of three (3) 
members, of which a majority shall constitute a quorum and to 
such extent as may be provided in the by-laws; said Committee 
shall have and may exercise all or any of the powers of the Board 
of Trustees/ ” 


LESTER SISLER. 


Secretary. 


EDWARD N. HURLEY, 

President. 


I. Edward N. Hurley, being duly sworn say that the above is a 
true and correct transcript of the minutes of the meeting. 

EDWARD N. HURLEY. 
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Subscribed and sworn to before me this third day of August, 1917. 
[notarial seal.] W. L. SOLEAU, 

Notary Public. 

44 I, W. L. Soleau, a Notary Public in and for the District of 
Columbia, do certify that Edward N. Hurley, President of the 

United States Shipping Board Emergency Fleet Corporation, party 
to the foregoing and annexed certificate, dated August 3rd, 1917, 
being personally and well known to me, as the person who executed 
the above certificate, personally appeared before me this 7th day of 
August, 1917 and acknowledged same to be his act and deed. 

[notarial seal.] W. L. SOLEAU, 

Notary Public. 

45 Office of the Recorder of Deeds, District of Columbia. 

This is to certify that the foregoing is a true and vertified copy 
of the Certificate of Amendment of the Certificate of Incorporation 
of the “United States Shipping Board Emergency Fleet Corporation,” 
and the whole of said Certificate of Amendment as filed in this 
Office the 8th day of Aug., A. D. 1917, and recorded in Liber 33, 
folio 371, et seq., one of the Incorporation Records of the District 
of Columbia. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of this Office this 31st day of May, A. D. 1923. 

[seal.] ARTHUR G. FROE, 

Recorder of Deeds, D. C. 

46 Certificate to Officers. 

Supreme Court of the District of Columbia. 

District of Columbia, To wit : 

I, Walter I. McCoy, Chief Justice of the Supreme Court of the 
District of Columbia, do hereby certify that Arthur G. Froe, whoso 
genuine signature is subscribed to the foregoing certificate, was, at 
the time of signing and attesting the same, Recorder of Deeds. 
District of Columbia and that said attestation by him is in due 
form, and that he is the proper officer to make the same. 

Witness my hand and seal this 1st day of June, 1923. 

[seal.] WALTER I. McOOY, 

Chief Justice. 

District of Columbia, To wit : 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify that Walter I. McCoy, whose genuine 
signature is subscribed to the foregoing certificate, was, at the time 
• of signing and attesting the same, Chief Justice of said Court, duly 
commissioned and qualified. 
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Witness my hand and the seal of said Court this 1st day of June, 

1923 

[seal.] MORGAN H. BEACH. 

Cirri' 

By CHAS. B. COFLIN, 

Assistant Clerk. 


47 Exhibit- “D-2” and “D-3.” 

Extract from Proceedings of the United States Shipping Board. 

April 14, 1917. 

Upon motion duly made, seconded and carried, the following 
Resolution was adopted: 

Whereas, In the judgment of the Board it is necessary to carry 
out the purpose of the Act to Establish a United States Shipping 
Board, approved September 7, 191 (i, that a corporation be formed 
under the laws of the District of Columbia, for the purchase, con¬ 
struction, equipment, lease, charter, maintenance, and operation of 
merchant vessels in the commerce of the United States, be it there¬ 
fore 

Resolved, In pursuance of authority conferred on the Board by 
Section 11 of the said Act, that a corporation for the above purpose 
be formed, to be known as the United States Shipping Board 
Emergency Fleet Corporation, with a capital stock of Fifty Million 
Dollars ($50,000,000), and be it further 

Resolved, That the Chairman be authorized to procure the necessary 
papers to be drawn up, and acts to be done, in accordance with the 
laws of the District of Columbia, for the formation of the said 
corporation. 

Upon motion duly made, seconded and carried, the following 
Resolution was adopted: 

Whereas, It is proposed to organize a corporation under the laws 
of the District of Columbia, to be known as the United States Shipping 
Board Emergency Fleet Corporation, with a capital stock of $50,- 
000,000.00 of the par value of $100 a share, 

Resolved, That the Board do subscribe to 499,993 shares of stock 
of the said corporation, for and on behalf of the United States, and 
be it further 

Resolved. That the Chairman be authorized to sign on behalf 
of the Board the necessary subscription papers. 

48 Exhibit “E-l.” 

United States Shipping Board. 

Washington. 

Resolution Adopted hi/ the United States Shipping Board Sept. 

30,1921. 

Whereas, The Merchant Marine Act, 1920, provides that the 
power and authority thereby vested in the United States Shipping 
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Board may be exercised either directly by the Board, or by it 
through the United States Shipping Board Emergency Fleet Cor¬ 
poration, except as therein otherwise specifically provided, and 

Whereas, In the opinion of the Shipping Board, the executive and 
personnel organization of the Emergency Fleet Corporation has been 
completed to such a standard of efficiency as to make it desirable that 
the United States Shipping Board should exercise through the United 
States Shipping Board Emergency Fleet Corporation various ad¬ 
ministrative powers and functions, thus making it possible for the 
United States Shipping Board to devote its attention to study and 
determination of the broad and constructive questions of policy re¬ 
lating to the maintenance, development and encouragement of the 
American Merchant Marine, under the powers and duties imposed 
upon the United States Shipping Board hy law, 

Therefore, be it resolved, That it is the sense of the United States 
Shipping Board that its Chairman should retire as President, and 
that its- members should retire as Trustees of the said United States 
Shipping Board Emergency Fleet Corporation, and that there should 
forthwith be elected a separate President and a separate Board of 
Trustees for the said United States Shipping Board Emergency 
Fleet Corporation; and 

Be it further resolved, That the power and authority vested in 
the Shipping Board by the Merchant Marine Act, 1920, shall, until 
otherwise ordered by the Board, be exercised by it through the United 
States Shipping Board Emergency Fleet Corporation in the follow¬ 
ing matters, and to the extent and in the manner hereinafter pro¬ 
vided : 

(1) The operation, maintenance, repair and reconditioning of 
vessels provided that no established line shall be discontinued, or 
new line established, or allocation of passenger vessels made, without 
the approval of the United States Shipping Board. 

(2) The completion or conclusion of any construction work upon 
vessels which has theretofore been begun or has been authorized by 
the United States Shipping Board. 

(3) The sale of vessels (except to aliens) at such prices and on 
such terms and conditions as the United States Shipping Board may 
prescribe. 

(4) The operation and sale of housing projects, real estate, rail¬ 
road and other similar property, subjeet to confirmation by the 
United States Shipping Board before any final contract of sale is 
made. 

(5) The operation and sale of dry docks; all sales to be 
49 subject to such terms and prices as may be established by 
the United States Shipping Board. 

(6) The custody and sale of all other property and materials. 

(7) All accounting for the United States Shipping Board Emer¬ 
gency Fleet Corporation. 

(8) Insurance and matters pertaining to the same. 

(9) The operation of all piers and pier facilities: provided that 
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no pier or pier facilities shall l)e leased without prior authorization 
from the United States Shipping Board. 

(10) The leasing and rental of offices, warehouses, docks and 
storage facilities. 

(11) All matters incidental to any of the foregoing, including 
the execution of contracts, charters, hills of sale, leases, deeds and 
other instruments necessary or convenient to the exercise of the power 
and authority hereby conferred upon the United States Shipping 
Board Emergency Fleet Corporation; and 

Be it further resolved, That an accurate record shall be made of 
the proceedings of every meeting of the United States Shipping 
Board Emergency Fleet Corporation and a summary thereof trans¬ 
mitted to the Chairman and each Commissioner of the United States 
Shipping Board, and that notices of meetings of the Board of Trus¬ 
tees of said Emergency Fleet Corporation be duly sent to each 
member of the United States Shipping Board; and 

Be it further resolved, That the control of the United States 
Shipping Board Emergency Fleet Corporation shall remain with 
the United States Shipping Board, and that the President and each 
of the Trustees of the United States Shipping Board Emergency 
Fleet Corporation be and hereby are required to deposit with the 
Secretary of the United States Shipping Board their several resigna¬ 
tions, for acceptance at the pleasure of the United States Shipping 
Board, and to deliver to the Secretary of the United States Shipping 
Board their several qualifying shares of stock in the United States 
Shipping Board Emergency Fleet Corporation, duly endorsed in 
blank for transfer. 

I hereby certify this — day of -, 192-, that the foregoing is 

a true and correct copy of a resolution adopted by the United States 
Shipping Board at a meeting held September 30, 1921, as shown by 
the official Minutes of the United States Shipping Board in the 
custody of the Secretary. 

» 

Secretary. 

50 Exhibit “E-2.” 

United States Shipping Board, 

Washington. 

Resolution Adopted by the United States Shipping Board Jan. 10, 

1924. 

The resolution of the United States Shipping Board passed Sep¬ 
tember 30th, 1921 is hereby amended to read as follows: 

Whereas, The Merchant Marine Act, 1920, provides that the 
power and authority thereby vested in the United States Shipping 
Board may be exercised either directly by the Board, or by it through 
the Unitecl States Shipping Board Emergency Fleet Corporation, ex¬ 
cept as therein otherwise specifically provided; and 
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Whereas, In the opinion of the Shipping Board, the executive and 
personnel organization of the Emergency Fleet Corporation is 
equipped to efficiently exercise through the United States Shipping 
Board Emergency Fleet Corporation various administrative powers 
and functions, thus making it possible for the United States Ship¬ 
ping Board to devote its attention to study and determination of the 
broad and constructive questions of policy relating to the mainten¬ 
ance, development and encouragement of the American Merchant 
Marine, under the powers and duties imj>osed upon the United States 
Shipping Board by law. 

Therefore, be it resolved, That it is the sense of the United States 
Shipping Board that neither its Chairman nor any member of the 
Board should hold any office of the Emergency Fleet Corporation, 
and that no member of any department of the Shipping Board 
should hold any office of the Emergencv Fleet Corporation unless 
the Shipping Board and the Board of Trustees of the Emergency 
Fleet Corporation concur. 

Be it further resolved, That the power and authority vested in the 
Shipping Board by the Merchant Marine Act, 1920, shall be exer¬ 
cised by it through the Emergency Fleet Corporation in the follow¬ 
ing matters, and to the extent and in the manner hereinafter pro¬ 
vided : 

0 

1. The selection, employment or removal of all officers and em¬ 
ployees of the Emergency Fleet Corporation and their compensation 
shall be under the control of the Board of Trustees and — or officers 
of that corporation in the manner provided for in the By-Laws of 
said corporation, provided, however, that the salaries and other 
compensation of the officers and of the Trustees shall be subject to the 
approval of the Board; and provided further: the employment of 
counsel and all litigation shall remain under the control of the 
Shipping Board, which shall assign to the Emergency Fleet Cor¬ 
poration such attorneys as may be needed by the President of the 
Emergency Fleet Corporation for the proper conduct of its busi¬ 
ness. 

51 2. The management, operation, maintenance and repair 

of vessels; including ordinary re-conditioning of vessels. 

3. The establishment and operation of lines and routes which the 
Shipping Board, under the powers conferred upon it by Section 7 of 
the Merchant Marine Act, 1920, has heretofore authorized and di¬ 
rected or may hereafter authorize and direct; no established line 
shall be discontinued, or new liAe established, or allocation of pas¬ 
senger vessels made, without the approval of the United States Ship¬ 
ping Board. 

4. The completion or conclusion of any construction work upon 
vessels which has heretofore been begun or has been authorized by 
the United States Shipping Board. 

5. The sale of vessels (except to aliens) at such prices and on such 
terms and conditions as the United States Shipping Board may pre¬ 
scribe or approve. 

5—4322a 
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6. The operation and sale of housing projects, real estate, railroad 
and other similar property, subject to confirmation by the United 
States Shipping Board before any final contract of sale is made. 

7. The operation and sale of dry docks; all sales at such prices and 
on such terms and conditions as the United States Shipping Board 
may prescribe or approve. 

8. The custody and sale of all other property and materials. 

9. All accounting for the Emergency Fleet Corporation. 

10. The insurance of vessels and other property in its custody; 
and matters pertaining to insurance; subject, however, to the control 
and supervision of the Board, with respect to the placing of insur¬ 
ance. 

11. The operation of piers and pier facilities owned or leased by 
the Shipping Board and at present used by its vessels; and the opera¬ 
tion of such other piers and pier facilities as may be transferred to 
it by the Shipping Board. 

12. The disbursement and expenditure of all moneys arising out 
of operations; and such other funds as may be allotted to it from 
appropriations heretofore made to the Shipping Board; or which 
may hereafter be made the Shipping Board; and also moneys arising 
from appropriations hereafter made by Congress for the exclusive 
use of the Emergency Fleet Corporation. 

13. The leasing and rental of offices, warehouses, docks and stor¬ 
age facilities deemed essential by it for its business and for its 
terminal facilities; but no lease for a period exceeding one year shall 

be made without the consent of the Shipping Board. 

52 14. The settlement, including payments or collections, of 

all matters arising out of the above-mentioned powers before 
or after the date of this resolution. 

15. All matters incidental to any of the foregoing powers, includ¬ 
ing the execution of contracts, charters, bills of sale, leases and other 
instruments necessary or convenient to the exercise of such powers 
are hereby conferred upon the Emergency Fleet Corporation. 

Be it further resolved, That an accurate record shall be made of 
the proceedings of even’ meeting of the Trustees of the Emergency 
Fleet Corporation and a summary thereof transmitted to the Chair¬ 
man and each Commissioner of the Shipping Board. 

Be it further resolved, That the voting power upon the stock and 
the control of the United States Shipping Board Emergency Fleet 
Corporation shall remain with the United States Shipping Board, 
according to law; and the President and each of the Trustees of 
the Emergency Fleet Corporation shall deliver to the Secretary of 
the Shipping Board their several qualifying shares of stock in the 
United States Shipping Board Emergency Fleet Corporation, duly 
endorsed in blank for transfer; and the officers of the Emergency 
Fleet Corporation shall deliver to the President of the Emergency 
Fleet Corporation their several resignations for acceptance at his 
pleasure; and the President and Trustees of the Emergency Fleet 
Corporation shall deliver to the Secretary of the Shipping Board their 
several resignations for acceptance at the pleasure of the Shipping 
Board. 
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Be it further resolved, That in passing this resolution the United 
States Shipping Board declares that it is its policy to delegate to the 
Emergency Fleet Corporation, all power, authority and control 
essential to the full and efficient operation by it of all lines at present 
operated or which may be hereafter authorized. All vessels now 
being operated are hereby allocated to the Emergency Fleet Corpora¬ 
tion; and, other vessels of the Board will be allocated to it when 
reasonably required for the equipment of present lines or lines 
hereafter authorized. All vessels of the Shipping Board not in use, 
are also placed in the custody and care of the Emergency Fleet Cor¬ 
poration. 

Be it further resolved, That nothing herein contained shall be 
construed as a transfer of title or ownership of vessels, docks, or 
other property, real or personal, belonging to the United States; the 
possession and control by the Emergency Fleet Corporation of any 
vessels or other property delivered to it under this resolution shall 
be solely that of an agent, with limited powers. All contracts, and 
agreements made by the United States Shipping board Emergency 
Fleet Corporation shall clearly show that the same are contracts and 
agreements of the United States Shipping Board acting through 
the United States Shipping Board Emergency Fleet Corporation as 
its authorized agent. 

53 Be it further resolved, The right and duty of the Shipping 
Board to exercise any and all powers of supervision and con¬ 
trol vested in or imposed upon it by law remain in full force and 
effect. 

Be it further resolved, That all resolutions, general or special 
orders or office memoranda of the United States Shipping Board 
heretofore passed, inconsistent with the resolution of September 30, 
1921, as amended hereby, are repealed, in so far as they conflict with 
the provisions of this resolution. 

54 Exhibit “F.” 

United States Shipping Board, 

Washington. 

October 12, 1917. 

The United States Shipping Board hereby gives notice to all owners 
of ships registered and enrolled under the laws of the United States 
that the requisition of all American steamers described below and 
of which previous announcement has been made, will become opera¬ 
tive and effective on October 15, 1917, at noon. 

1. The ships affected by said requisition and included therein 
are (a) All cargo ships able to carry not less than 2,500 tons total 
deadweight, including bunkers, water, and stores. 

( b ) All passenger steamers of not less than 2,500 tons gross 
register. 

2. (a) As to all steamers in or bound to American ports on 
October 15, 1917, requisition becomes effective after discharge of 
inward cargo and ship is put in ordinary good condition. 



36 


U. S. SHIPPING BOARD, ETC., VS. W. t T . TEL. CO. 


( b) As to steamers which have started to load their outward 
cargo, requisition becomes effective at noon on October 15, 1917, 
and accounts as to liirc and expenses will be adjusted from time 
steamer began to load. 

3. Steamers, trading to and from American ports, that have 
sailed on their voyage prior to October 15, 1917, at noon, are to 
complete that voyage as promptv as possible and report for re¬ 
quisitioning. 

4. Steamers that are occupied in trades between foreign ports 
shall be requisitioned as of October 15, 1917, at noon, and accounts 
adjusted accordingly. 

5. (a) Owners, whose steamers are operating in their regular 
trades, are to continue the operation of their steamers for account 
of the Government, as they have been doing for themselves, until 
they receive further instructions. 

(b) Owners, whose steamers are chartered to others, will apply 
to the Shipping Board for instructions regarding the future employ¬ 
ment of said steamers. 

(Signed) BAINBRIDGE COLBY, 

Commissioner. 


55 Exhibit “G.” 

By virtue of an Act of Congress, approved June 15, 1917, en¬ 
titled “An Act making appropriations for the Military and Naval 
Establishments on account of war expenses for the fiscal year end¬ 
ing June thirtieth, nineteen hundred and seventeen, and for other 
purposes’’ and by authority delegated to the United States Shipping 
Board Emergency Fleet Corporation under Executive Order of the 
President, dated July 11, 1917, all power-driven cargo-carrying and 
passenger ships, above 2,500 tons D. W. capacity, under construction 
in your yard and certain materials, machinery, equipment, outfit, 
and commitments for materials, machinery, equipment and outfit 
necessary for their completion are hereby requisitioned by the United 
States. 

On behalf of the United States, by virtue of said Act and said 
Order, you are hereby required to complete the construction of said 
requisitioned ships under construction and will prosecute such work 
with all practicable dispatch. 

The compensation to be paid will be determined hereafter and 
will include ships, material and contracts requisitioned. 

You will furnish immediately general plans and detail specifica¬ 
tions of the ships requisitioned, and copies of contracts and all sup¬ 
plemental agreements in relation thereto and full particulars as 
to owner, date of completion, payments made to date, amounts still 
due. and any other information necessary to a fair and just determina¬ 
tion of the obligations of the Emergency Fleet Corporation in tak¬ 
ing over these ships and eontraets. 

You will report immediately whether any additional contracts are 
under eonsideration and their eharaeter and extent, and will not 
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enter into any additional contracts or commitments with respect to 
merchant tonnage without express authority from this Corporation. 

(Signed) W. L. CAPPS. 

General Manager, United States Shipping 

Board Emergency Fleet Corporation. 

Washington, D. C., August 3, 1917. 

56 Exhibit “H.” 

United States Shipping Board Emergency Fleet Corporation. 

Certificate of Payment of Capital Stock. 

We, the undersigned, the President and a majority of the Trus¬ 
tees of the United States Shipping Board Emergency Fleet Cor¬ 
poration, a corporation, organized and existing under the laws of 
the District of Columbia, do hereby certify that the whole amount 
of the capital stock fixed and limited by the said Company, to wit: 
Fifty Million Dollars ($50,000,000), has been fully paid in. 


In witness whereof we have hereto set our hands and seals this 


first day of May, 

1918. 


[seal.] 

(Sgd.) 

EDWARD N. HURLEY, 

[l. s.] 

President; 

[seal. J 

(Sgd.) 

BAINBRIDGE COLBY, 

[l. s.] 
[seal.] 

(Sgd.) 

JOHN A. DONALD, 

[l. s.J 
[seal.] 

(Sgd.) 

CHAS. R. PAGE, 

[l. s.] 

A Majority of the Trustees. 

District of Columbia, ss: 

% 


Before me, a Notary Public, within and for the said District, per¬ 
sonally appeared the said Edward N. Hurley, Bainbridge Colby. 
John A. Donald, and Charles R. Page, to me personally known and 
known by me to be the President and a majority of the Trustees of 
the United States Shipping Board Emergency Fleet Corporation, and 
severally made oath that the statements contained in the foregoing 
instrument are true. 

Given under mv hand and seal this first day of May, 1918. 

[Lester Sisler, Notarial Seal.] 

(Sgd.) LESTER SISLER, 

Notary Public. 


O. K. 

(Sgd.) J. F. C. 
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57 Copy. 

Exhibit “I” 1 to 19, Inc. 

Vice-President Farley. 

Washington, D. C., June 9, 1922. 

E. M. Bull, A. H. Bull and Company, 

40 West Street, 

New York City: 

Our calculations show that the deadweight on the Nethnor Mason 
City and Macomet total fifteen thousand three hundred ninety-four 
tons stop I am willing to recommend to the Board the deadweight of 
these vessels be ascertained by any one of the following surveyors— 
Stevenson Taylor Frank Martin, 1). II. Cox or Robert Ilaight—and 
that his findings be final and binding on both parties provided you 
will agree to pay thirty dollars per ton on the total deadweight as 
determined by said surveyor less the seven thousand dollars in¬ 
surance damage to the Mason City and Macomet Stop You to pay 
all necessary expense in connection with determining the deadweight 
on the above three vessels and the Maddequet when available Stop 
Condition resighting bottom to be as agreed upon, namely expense 
to be for your account unless damages are found which we elect not 
to repair or allow for. 

EDWARD P. FARLEY, 

Vice President, in ('Kargc of Sale*. 

58 Copy. 

P. Sinclair, Asst, to Financial Vice-Prest. 

Washington, 1). C., June 10, 1922. 

W. A. Fletcher Company, 

Hoboken, New Jersey: 

Records show your concern indebted to Emergency Fleet Corpo¬ 
ration amount nine thousand seven hundred twenty seven dollars 
seven cents stop Statement follows: 

P. SINCLAIR. 

RGD-McJ. 

Comptroller’s Department. 
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59 Copy. 

W. F. Okeefe, Head Sales Section. 

Washington, I). C., 11, June 10, 1922. 

J. R. White, 

Bethlehem Shipbuilding Corporation, 

Bethlehem, Pa.: 

Your offer sixth send your certified check for nineteen thousand 
one hundred thirty three dollars and ninety two cents stop Sales 
agreement now being drawn up here for your signature. 

W. F. OKEEFE, 
Emergency Fleet. 

W. F. OKEEFE: EL. 

Material Sales Division. 

Surplus Property Department. 


00 Copy 

(Designation:) Traffic Manager 

Washington, 1). C., 10:00 a. m., June 10, 1922. 

Tampa Interocean S.S. Company, 

11 Broadway, 

New York City, New York: 

WEST IRA very difficult pass on this matter on basis meager 
information you submit stop 

Have no details regarding freight contracts but assuming same 
are the usual form we cannot be held for breakdown in machinery 
as this is something beyond our control stop on above basis or at 
lease pending further advices must decline allowance in freight re¬ 
quested 92 

KEENE, 

Traffic Manager. 

WNKh. 

File Note: Before sending this telegram I got Mr. Snider’s verbal 
views and he stated he believed we should decline the allowance on 
the information on hand. 
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61 Copy. 

g-v. 

Head Vessel Delivery Section. 

Washington, I). C., at 9:05 a. m., June 10. 1922. 

Govt. fast dav. 

%/ 

Lone Star Steamship Company. 

Galveston, Texas: 

Advise expected date and port redeliverv Lake Fairlie Four twenty 
eight. 

GENDRON. 

PAS :s. 

E. F. C., Contract Division. 


62 Copy. 

J. L. Kennedy, District Comptroller, Portland. 

Washington, D. C., 11:00 a. m., June 12, 1922. 

Baird. 

Emergency Fleet Corporation, 

Portland, Oregon: 

Review hy construction Division standifer inventories indicates 
we have listed an excess of possible requirements of asbestos mill- 
board flats and rounds, rope, pipe, and miscellaneous electric equip¬ 
ment stop We propose crediting standifer account with say twenty 
five percent of original cost of such excess instead of invoice cost 
stop Based on sales experience in your opinion is such an allowance 
equitable to both Fleet and contractor 

KENNEDY. 

Construction, General Comptroller’s Department, 9.11-S. 

63 Copy. 


Advertising Manager. 



Washington, 

M. Wolf, 

Munson Steamship Line, 

67 Wall Street, 

New York City: 


D. C., June 12, 1922. 


Do vou maintain record by names and addresses of inquiries 
made direct to your line from advertising stop If so please check 
your passengers lists since January first against such record to de¬ 
termine number of passengers resulting from such direct inquiries 
stop Report should show key number of advertisement if given in 
inquiry stop Please advise when this report will be received as in- 
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formation requested is necessary in determining next fiscal year 
advertising appropriation Hundred forty five. 

JAMES W. BORING, 

JWB. Advertising Manager. 

Operations, Advertising. 


64 Copy. 

Traffic Manager. 

Washington, D. C., 10:00, June 12, 1922. 

S. W. McLaren, 

Morris and Company, 

Chicago, Ill.: 

Refer your wire claim Labette conference with Bolton and Blake 
stop Agreeable settling claim for three thousand dollars stop In¬ 
structing payment today seven forty five. 

KEENE, 

.JFG/EH. ' Emergency Fleet. 

Emergency Fleet Corporation, Traffic. 

65 Copy. 

Traffic. 

Washington, D. C., 3:30, June 12, 1922. 

Coste, 

National Coffee Roasters Association, 

74 Wall street, 

New York City: 

Supplementing my four eighty three George Pierce unavoidably 
delayed Plate will arrive Santos about nineteenth load coffee four 
eighty eight. 

KEENE, 

NGT. H. Shipboard. 

Operations, traffic. 


66 


Copy. 


H. P. Gardner, Mgr., Mortgage Sales. 

Washington, D. C., 10:00 a. m., June 24, 1922. 

Victor J. Humbrecht, 

Stephen-Girard Building, 

Philadelphia, Pa.: 

Expect to close bids on Harriman Mortgages Monday morning 
stop To avoid further negotiations give me final and highest bid by 
nine Monday morning next. 

GARDNER. 

Mortgages sales—Finance. 

6-4322o 
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Copy. 


C. S. Nye, 

U. S. Shipping Board, E. 
Montreal, Canada: 


Washington, D. C., June 24, 1922. 
F. C., 


Re suit just commenced Quebec District Montreal Superior Court 
stop Retain LaFleur M'acDougall MacFarlane & Barclay to represent 
Fleet Corporation stop Further instructions by letter follow. 

CHAUNCEY G. PARKER, 

Chief Counsel, Emergenci/ Fleet Corporation . 

CHP:cb. 

Construction, law. 


68 


Copy. 


J. Harry Philbin, Mgr. Dept, of Ship Sales 


Washington, D. C., 11:45 a. m., June 24th, 1922. 

Garland Steamship Corporation, 

511 Fifth Avenue, New York, N. Y.: 

Retel. date. Understand you wish to dock only Eastern Imported 
stop Please deposit balance purchase price with Benn Barber to¬ 
gether with evidence that appropriate insurance has been arranged 
stop Will then have Importer docked by Board expenses thus in¬ 
curred to be paid by you stop Bills sale will be forwarded early next 
week. 

PHILBIN, 

Ship Sales. 

JHP:M:M. 

Construction, Ship Sales. 


69 Copy. 

Traffic. 

Washington, D. C., 12 a. m., June 24, 1922. 

Felix Coaste, 

National Coffee Roasters Association, 

74 Wall St., 

New York City: 

Vessels loading next week Southern Cross due Santos June twenty 
seventy sails June twenty eighth arrives Rio sails June twenty ninth 
New York stop George Pierce Santos sails July first arrives Victoria 
July third sails fifth New Orleans four thirty-two. 

KEENE. 

JGT-C. 

Operations, traffic. 
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70 Copy. 

J. Harry Philbin, Mgr. Dept, of Ship Sales. 

Washington, D. C., 12:30 p. m., June 30, 1922. 


Pacific States Lumber Company, 

San Francisco, Cal.: 

Contract for purchase of S. S. Cottonwood from us calls for a cash 
payment of $50,000. This contract was executed March 24 1922 
stop We requested Hough take steps for completion of same May 
18, 1922, May 23, 1922 stop Advised by office of Edward S. Hough 
May 22 that there was no one at your place of business having 
authority to make decision and Hough in Europe stop As you may 
be interested we hereby notify you that payment not having been 
made in accordance with the terms of this contract by purchaser 
We regard same broken and shall proceed at once to protect our 
interests. 

PHILBIN, 

Ship Sales. 

JHP:M:M. 

Construction, Ship Sales. 

71 Copy. 

June 16, 1922. 

From: Traffic Department. 

To: Cable Section. 


Kindly transmit the following cable to Manila: 


“Understand new regulations Manila require a consignee present 
two negotiable and one non-negotiable copy bills of lading in order 
obtain delivery of cargo stop Funch Edye have taken initiative in 
notifying shippers these requirements stop We should be kept posted 
such important matters/’ 

W. B. KEENE, 


V.JF/k. 


Traffic Manager. 
By V. J. FREEZE, 

Head Far East and Long Voyage Trades Division. 


72 Copy. 

June 17, 1922. 

From: W. B. Keene, Traffic Manager, 

To: Telegraph and Cable Section. 

Please transmit the following message to Mr. Love care London 
office (regular cabie): 

Standard Oil inquiring rate three hundred thousand cases Oil 
movement nineteen twenty three to Benang Port Swettenham Singa- 
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port stop Indications twenty-three cents stop Will not quote this far 
in advance this trade unless you think advisable. 

W. B. KEENE. 

Traffic Manager. 

WHKb. 

73 Copy. 

June 24, 1922. 

From: M. W. Bowen, Manager Fuel Department, 

To: Cable Department, via Mr. Cowen. 

Please transmit the following cable to Amshibo London: 

My thirteen seventy four your thirteen naught eight continue 
until at least end Gueret Gait contract August thirty-first and longer 
if you consider price satisfactory to supply best available coal to 
Washington and America stop Advise us what vou do. 

M. W. BOWEN, 
Manager Fuel Department. 

74 Copy. 

June 24, 1922. 

From: M. W. Bowen, Manager Fuel Dept., 

To: Cable Dept, via Mr. Cowen. 

Please transmit the following cable to Amshibo, London: 

Your fourteen ninetyfour vou authorized close with Lambert 
Brothers our requirements only Ceuta until December thirty-first 
nineteen twenty-two at priee not exceeding sixty-seven and six per 
ton for installation provided they agree to fall clause which we think 
they should do in view of similar action bv British Mexican stop 
Advise what to do. 

W. M. BOWEN. 
Manager Fuel Department. 

MWB:MM. 


75 Copy. 

June 26, 1922. 

From: W. B. Keene. 

To: Telegraph and Cable Section. 

Please transmit the following message to Mr. I>ove, care London 
Office (straight cable): 

Fourteen seventy six. 

Moloney refers competition Royal Mail Steam Packet Europe stop 
He believes rate suggested will eneourage travel States eonnection 
stop over Rio Exposition stop Will also be necessary for us reduce 
rates between Argentine and Rio Santos to meet competition Royal 
Mail and new German steamers. 


WBKb. 


W. B. KEENE, 
Traffic Manager. 
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76 Plea. 

Filed January 23, 1925. 

******* 

Now comes the defendant, the United States Shipping Board 
Emergency Fleet Corporation, and for its plea to the declaration 
says: 

1. The defendant, the United States Shipping Board Emergency 
Fleet Corporation, admits and avers that the plaintiff is a Corpora¬ 
tion duly organized and existing under the laws of the State of New 
York, and that the said defendant is a Corporation of the District 
of Columbia. 

The defendant admits and avers that at the times set forth in the 
declaration, and for a long time prior thereto, the plaintiff was en¬ 
gaged in the business of transmitting messages by telegraph in, to 
and from the District of Columbia, the several States of the United 
States and elsewhere, and that the plaintiff charged for transmitting 
messages by telegraph, fixed sums of money or tariffs established and 
made the legal and uniform rates in conformity with the Act of 
Congress known as the Interstate Commerce Act and amendments 
thereto, and that the usual and legal rates applicable to such messages 
were dependent upon the points of origin and destination of such 
messages, the number of words therein contained and the class of 
service. 

The defendant avers that the charges, fixed sums, tariffs and legal 
and uniform rates admitted and averred in the paragraph immedi¬ 
ately preceding this paragraph have reference both by the plaintiff* 
and the defendant herein to only the legal commercial rates of 
the plaintiff. 

The defendant admits and avers that it requested the plaintiff to 
perform serv ices in transmitting and delivering messages, but 

77 only as hereinbefore averred, and agreed to pay to the plain¬ 
tiff the legal charges therefor at the end of each and every 

calendar month in respect to message-service performed during the 
month, and that upon said request and agreement the plaintiff 
performed such sendees for the defendant; and that such sendees 
extended through the months of .Tune, 1922, and July, 1922. 

The defendant avers that the established legal rates referred to in 
the immediately foregoing paragraph were not the legal commercial 
rates of the plaintiff but were forty (40) per centum therefor, 
namely, the legal Government rates applicable to the defendant as 
hereinafter averred. 

The defendant admits and avers that the plaintiff has demanded 
of it. the defendant, One Thousand Nine Hundred Thirty-one 
Dollars and Four Cents ($1,931.04) for telegraphic sendee rendered 
by the plaintiff to the defendant during the month of dune, 1922. 
and the further sum of Five Hundred and Five Dollars and Ninety- 
five Cents ($505.95) for telegraphic sendee rendered by the plaintiff 
to the defendant during the month of July, 1922. 
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The defendant avers that the two sums named in the immediately 
foregoing paragraph represent the legal commercial rates of the 
plaintiff (that is, two and one-half (2Mi) times the legal Govern¬ 
ment rates in the premises) and further avers that such legal com¬ 
mercial rates at no time applied or could be legally applied to mes¬ 
sages transmitted or delivered at the instance of the defendant. 

The defendant avers that it tendered to the plaintiff, on rendition 
of bills by the defendant to the plaintiff, the sum of Seven Hundred 
and Seventy-two Dollars and Forty-two Cents ($772.42) for 
78 the said telegraphic service rendered by the plaintiff to the 
defendant during the month of June, 1022, and the sum of 


Two Hundred and Two Dollars and Thirty-eight cents ($202.68) 
for the said telegraphic service rendered during the month of July, 
1922, but that said tenders were by the plaintiff refused, although 
the said tenders were forty (40) per centum of the legal commercial 
rate, the said j>er centum being the legal Government rate. 

The defendant avers that the statement in the declaration that 


the messages therein referred to were transmitted and delivered by 
the Telegraph Company for and at the request of the Fleet Cor¬ 
poration is true in fact, and the computation of the amount of charge 
which is or would be due therefor at the commercial rate is correct, 
except that the enumeration of messages set forth in the particulars of 
demand annexed to the declaration herein and the charges in re¬ 
spect to said messages are subject to these corrections, that certain 
items therein should be charged against others than the Fleet Cor¬ 
poration, and certain other items are duplicate charges, and there¬ 
fore there should be eliminated from the June. 1922, domestic bill, 
charges totaling the sum of $4.67, and from the July, 1922, domestic 
bill, charges totaling $6.02. 


The defendant avers that the charges at the Government rate upon 
the messages set forth in the said particulars of demand, after making 
the eliminations last referred to, are as follows: for the month of 


June, 1922. domestic, $666.15; June, 1922, cable 
1922, domestic, $204.69. 


$180.8 




The defendant avers that since the filing of the declaration 
79 herein, and on or about January 25, 1926, the Fleet Cor¬ 


poration has paid to the Telegraph Company the charges 
aforesaid at the Government rate, without prejudice to the conten¬ 
tions of either party hereto. 

The defendant avers that its said tenders as set forth in the im¬ 


mediately preceding paragraph to the plaintiff were based upon and 
in conformity with the legal Government rates as established by 
the Postmaster General of the United States on July 1st. 1921, and 
July 1st, 1922, by authority in him vested by an Act of Congress 
approved July 24, 1866 entitled “An Act to aid in the construction 
of telegraphic lines and to secure to the Government the use of the 


same for postal, military and other purposes,’’ which Government 
rates are, and at the times herein pertinent were, by the Act ap¬ 
plicable to telegraphic communications sent or received by this de¬ 
fendant in the matters set forth in the declaration. 
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That Section 4 of the aforesaid Act of Congress reads as follows: 

“That before any telegraph company shall exercise any of the 
lowers or privileges conferred by this Act, such company shall file 
their written acceptance with the Postmaster General of the restric¬ 
tions and obligations required bv this Act/’ 

and in compliance with the terms of this section, the Board of Di¬ 
rectors of the plaintiff company on June 5, 1867 duly adopted a res¬ 
olution accepting the provisions of the Act with all the powers, privi¬ 
leges, restrictions and obligations conferred and required thereby, . 
and on June 8, 1867, pursuant to the resolution, filed with the Post¬ 
master General its written acceptance of the provisions of the Act and 
of the restrictions and obligations imposed and required there¬ 
by. 

80 The defendant avers that all its funds and moneys are, and 
at all times herein pertinent were, appropriated to it by the 

Congress of the United States from the Treasury of the United States 
and that all funds and moneys by the defendant at any time received 
are, and at all times have been appropriated by law to be disbursed 
and used by this defendant as the corporate agency and instru¬ 
mentality of the United States for the sole purpose of the United 
States, and in their interest, and that the defendant at no time has 
had any assets whatsoever other than those derived from the appro¬ 
priations aforesaid. 

The defendant avers that the United States Shipping Board was 
established by an Act of Congress, approved September 7, 1916, 
entitled, 

“An Act to establish a United States Shipping Board for the pur¬ 
pose of encouraging, developing, and creating a naval auxiliary and 
naval reserve and a merchant marine to meet the requirements of the 
commerce of the United States with its Territories and possessions 
and with foreign coutries; to regulate carriers by water engaged in 
the foreign and interstate commerce of the United States; and for 
other purposes.” 

By the terms of Section 11 of the said Act there was vested in the 
said Shipping Board the power, if in its judgment such action was 
necessary to carry out the purposes of the Act, to form under the laws 
of the District of Columbia, one or more corporations for the pur¬ 
chase, construction, equipment, lease, charter, maintenance and op¬ 
eration of merchant vessels in the commerce of the United States. 
The said Section further provided that the total capital stock of any 
corporation or corporations formed pursuant to the power conferred 
thereby should not exceed $50,000,000.00, and the said Shipping 
Board was authorized thereby, for and on behalf of the United 

81 States, to subscribe to, purchase and vote not less than a ma¬ 
jority of the capital stock of any such corporation, and to do 

all other things in regard thereto necessary to protect the interests 
of the United States and to carry out the purposes of the said Act. 
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Acting pursuant to the authority conferred upon it by the said Sec¬ 
tion of the aforesaid Act, the said Shipping Board, concluding that 
the formation of a corporation was necessary to carry out the pur¬ 
poses of the Act, caused this defendant to be incorporated on the 16th 
day of April. 1917, under the laws of the District of Columbia with 
an authorized capital stock of $50,000,000.00, and, in behalf of the 
United States, subscribed to and purchased all of said capital stock, 
which was paid for by the United States, and ever since the forma¬ 
tion of said corporation the said Shipping Board, through its desig¬ 
nated representatives, has voted the said stock at all meetings of the 
stockholders thereof. That thereafter by resolutions duly adopted by 
the said Shipping Board, pursuant to authority vested in it by the 
said Act of Congress and the amendments thereto, and by the Mer¬ 
chant Marine Act, approved June 5, 1920, the said Shipping Board 
duly constituted the defendant its instrumentality and the instru- 
mentality of the United States with full power to act for the United 
States in all and singular the matters referred to in and covered by 
the telegraphic messages averred in the declaration herein and set 
out in the particulars of demand annexed thereto. 

The defendant avers that it is and at all times herein pertinent 
has been, bv law and by executive orders of th^ President of the 
United States, and by the aforesaid resolutions of the Shipping Board, 
acting solely as the agent and instrumentality of the United 
82 States Shipping Board and of the United States and in no 
other capacity whatever, and that all the aforesaid telegraphic 
messages were transmitted and received in pursuit of such authority 
and exclusively in the course of its employment as such agent and 
instrumentality, of all of which the plaintiff at all times had full 
knowledge and notice. 

The defendant avers that the plaintiff, the Western Union Tele¬ 
graph Company, did accept from and transmit at the instance of the 
defendant and its officers and agents throughout the period pertinent 
to this cause and long anterior thereto, that is, continuously from 
the time of its creation, telegrams on a form captioned “Official Tele¬ 
gram—Government Rate,” which caption bore the name of the 
plaintiff, to wit, “Western Union,” and the name of the defendant, 
to wit, “United States Shipping Board Emergency Fleet Corpora¬ 
tion,” in contradistinction to the commercial-rate form, which bore 
the caption “Western Union Telegram,” the plaintiff accepting the 
said forms and transmitting said telegrams at Government rates for 
several years, to wit, continuously and without objection or protest 
until the present issue arose in June, 1922. 

The defendant avers that the United States Shipping Board since 
its creation has been and still is an independent department of the 
Government of the United States, and that the plaintiff has for 
many years and without objection afforded the said Board, as well 
as each and every other independent department of the Government, 
the Government rates hereinbefore averred for the transmission of 
messages. 

The defendant avers that all its acts including the transmission 
of the telegraphic messages referred to in the declaration and 
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83 sot out in the particulars of demand annexed thereto were 
done and performed by it solely as the corporate agency and 

instrumentality of the Government and in the exercise bv it of the 
sovereign powers of the Government, duly delegated to it as afore¬ 
said. $ 

2. The defendant, for a further plea, reaffirms and incorporates by 
reference as fully as if here repeated, all its admissions and aver¬ 
ments contained in its foregoing first plea so far as they may be* 
applicable to the averments contained in the second count of the 
plaintiff’s declaration in this case. 

The defendant avers that it tendered to the plaintiff, on rendition 
of hills by the defendant to the plaintiff, the sum of Nine Hundred 
Seventy-four Dollars and Eighty Cents ($974.80) (being $772.42 
plus $202.38) in full discharge of the claims averred in paragraph 
2 of the declaration, that is, in the second count thereof, but that 
said tenders were refused by the plaintiff. 

The defendant avers that the statement in the declaration that 
the messages therein referred to were transmitted and delivered by 
the Telegraph Company for and at the request of the Fleet Corpora¬ 
tion is true in fact, and the computation of the amount of charge 
which is or would be due therefor at the commercial rate is correct, 
except that the enumeration of messages set forth in the particulars 
of demand annexed to the declaration herein and the charges in 
respect to said messages are subject to these corrections, that certain 
items therein should be charged against others than the Fleet Corpora¬ 
tion, and certain other items are duplicate charges, and therefore 
there should be eliminated from the June, 1922, domestic bill, charges 
totaling the sum of $4.67, and from the July, 1922, domestic 

84 bill, charges totaling $3.02. 

The defendant avers that the charges at the Government 
rate upon the messages set forth in the said particulars of demand, 
after making the eliminations last referred to, are as follows: for the 
month of June, 1922, domestic, $636.15; June, 1922, cable $180.87; 
July, 1922, domestic $204.69. 

The defendant avers that since the filing of the declaration herein, 
and on or about January 25, 1923, the Fleet Corporation has paid 
to the Telegraph Company the charges aforesaid at the Government 
rate, without prejudice to the contentions of either party hereto. 

The defendant avers that the sums so tendered to but refused by 
the plaintiff were the equivalent of the legal Government rates for 
the claims in the said second count, whereas the amounts therein set 
forth by the plaintiff represent the legal commercial rates for the said 
claims, (that is, tw r o and one-half (2 x /i) times the legal Government 
rate), and further avers that such legal commercial rates at no time 
applied to messages transmitted or delivered at the instance of the 
defendant. 

The defendant avers that its said tenders to the plaintiff were based 
upon and in conformity with the legal Government rates established 
by the Postmaster General of the United States on July 1st, 1921, 
and July 1st, 1922, by authority in him vested hv the aforesaid Act 
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of Congress approved July 24th, 1866. which legal Government rates 
are, and at the times herein pertinent were, by virtue of that Act, 
applicable to telegraphic communications sent or received hy this 
defendant in the premises. 

85 That Section 4 of the aforesaid Act of Congress reads as 
follows: 

“That before any telegraph company shall exercise any of the 
powers or privileges conferred bv this Act, such company shall 
file their written acceptance with the Postmaster General of the 
restrictions and obligations required by this Act.” 

In compliance with the terms of this section, the Board of Di¬ 
rectors of the plaintiff company on .June 5, 1867, adopted a resolu¬ 
tion accepting the provisions of the Act with all the powers, privi¬ 
leges, restrictions and obligations conferred and required thereby, 
and on June 8th, 1867, pursuant to the resolution, filed with the 
Postmaster General its written acceptance of the provisions of the 
Act and of the restrictions and obligations imposed and required 
thereby. 

The defendant avers that all its funds and moneys are, and at 
all times herein pertinent were appropriated to it by the Congress 
of the United States from the Treasury of the United States, and 
that all funds and moneys by the defendant at any time received 
are, and at all times have been appropriated by law to be disbursed 
and used by this defendant as the corporate agency and instru¬ 
mentality of the United States for the sole purposes of the United 
States, and in their interest and that the defendant at no time has 
had any assets whatsoever other than those derived from the appro¬ 
priations aforesaid. 

The defendant avers that the United States Shipping Board was 
established by an Act of Congress, approved September 7, 1916, 

“An Act to establish a United States Shipping Board for the 
purpose of encouraging, developing and creating a naval auxiliary 
and naval reserve and a merchant marine to meet the re- 

86 quirements of the commerce of the United States with its 
Territories and possessions and with foreign countries; to 

regulate carriers by water engaged in the foreign and interstate 
commerce of the United States; and for other purposes.” 

By the terms of Section 11 of the said Act there was vested in 
the said Shipping Board the power, if in its judgment such action 
was necessary to carry out the purposes of the Act, to form under 
the laws of the District of Columbia, one or more corporations for 
the purchase, construction, equipment, lease, charter, maintenance 
and operation of merchant vessels in the commerce of the United 
States. The said Section further provided that the total capital 
stock of any corporation or corporations formed pursuant to the 
power conferred thereby should not exceed $50,000,000.00, and the 
said Shipping Board was authorized thereby, for and on behalf of 
the United States, to subscribe to, purchase and vote not less than 
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a majority of the capital stock of any such corporation, and to do 
all other things in regard thereto necessary to protect the interests 
of the United States and to carry out the purposes of the said Act. 
Acting pursuant to the authority conferred upon it by the said 
Section of the aforesaid Act, the said Shipping Board, concluding 
that the formation of a corporation was necessary to carry out the 
purposes of the Act, caused this defendant to be incorporated on the 
16th day of April, 1917 under the laws of the District of Columbia 
with an authorized capital stock of $50,000,000.00, and, in behalf 
of the United States, subscribed to and purchased all of said capital 
stock, which was paid for by the United States, and ever since the 
formation of said corporation the said Shipping Board, through its 
designated representatives, has voted the said stock at all meetings 
of the stockholders thereof. That thereafter bv resolutions 

87 duly adopted by the said Shipping Board, pursuant to au¬ 
thority vested in it by the said Act of Congress and the 

amendments thereto, and by the Merchant Marine Act, approved 
June 5, 1920, the said Shipping Board duly constituted the defend¬ 
ant its instrumentality and the instrumentality of the United States 
with full power to act for the United States in all and singular the 
matters referred to in and covered by the telegraphic messages 
averred in the declaration herein and set out in the particulars of 
demand annexed thereto. 

The defendant avers that it is and at all times herein pertinent 
has been' by law and by executive orders of the President of the 
United States and by the aforesaid resolution of the Shipping Board, 
acting solely as the instrumentality of the United States Shipping 
Board and of the United States and in no other capacity whatever, 
and that all the aforesaid telegraphic messages were transmitted 
and received in pursuit of such authority and exclusively in the 
course of its employment as such agent and instrumentality, of all 
of which the plaintiff at all times had full knowledge and notice. 

The defendant avers that the plaintiff, the Western Union Tele¬ 
graph Company, did accept from and transmit at the instance of the 
defendant throughout the period pertinent to this cause and long 
anterior thereto, that is, continuously from the time of its creation, 
telegrams on a form captioned “Official Telegram—Government 
Rate”, which caption bore the name of the plaintiff, to wit “West¬ 
ern Union”, and the name of the defendant, to wit, “United States 
Shipping Board Emergency Fleet Corporation,” in contra- 

88 distinction to the commercial-rate form, which bore the 
caption “Western Union Telegram”, the plaintiff accepting 

said forms and transmitting said telegrams at Government rates 
for several years, to wit, continuously and without objection, or 
protest, until the present issue arose in June, 1922. 

The defendant avers that the United States Shipping Board is and 
has been continuously since its creation an independent department 
of the Government of the United States and that the plaintiff has 
for many years and without objection afforded the said Board, as 
well as each and every other independent department of the Govern¬ 
ment, the Government rates hereinbefore averred for the transmission 
of messages. 
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The defendant avers that all its acts including the telegraphic 
messages referred to in the declaration and set out in the particulars 
of demand annexed thereto were done and performed by it solely as 
the corporate agency and instrumentality of the Government and in 
the exercise by it of the sovereign powers of the Government, duly 
delegated to it as aforesaid. 

The defendant avers that the statement in the declaration that the 
messages therein referred to were transmitted and delivered by the 
Telegraph Company for and at the request of the Fleet Corporation 
is true in fact, and the computation of the amount of charge which 
is or would be due therefor at the commercial rate is correct, except 
that the enumeration of messages set forth in the particulars of de¬ 
mand annexed to the declaration herein and the charges in respect 
to said messages are subject to these corrections, that certain items 
therein should be charged against others than the Fleet Corporation, 
and certain other items are duplicate charges, and there- 

89 fore there should be eliminated from the June, 1922, 
domestic bill, charges totaling the sum of $4.67, and from the 

July, 1922, domestic bill, charges totaling $3.02. 

The defendant avers that the charges at the Government rate 
upon the messages set forth in the said particulars of demand, after 
making the eliminations last referred to, are as follows: for the 
month of June, 1922, domestic, $636.15; June, 1922, cable $180.87: 
July, 1922, domestic, $204.69. 

The defendant avers that since the filing of the declaration herein, 
and on or about January 25, 1923, the Fleet Corporation has paid to 
the Telegraph Company the charges aforesaid at the Government 
rate, without prejudice to the contentions of either party hereto. 

The defendant admits and avers that the items set forth in the 
particulars of demand annexed to the declaration are correct, as 
above rectified, with the exception that each item states the legal 
commercial rate instead of stating, as this defendant avers it should 
state, the legal Government rate, which legal Government rate is, 
and at the herein pertinent times was forty (40) per centum of 
each respective amount in the said particulars of demand. 

CHAUNCEY G. PARKER, 

E. M. ALLISON, Jr., 

E. M. ALLISON, Jr., 

GEOFFREY GOLDSMITH, 
GEOFFREY GOLDSMITH, 

January 10, 1925. Attorneys for the V. S. S. B. E. F. C. 

(Endorsed:) File. Wendell P. Stafford, Justice. 

90 Joinder in Issue. 

Filed January 23, 1925. 

V / 

******* 

Comes now the plaintiff by its attorney and joins issue upon the 
defendant’s pleas herein. PAUL E. LESH, 

Attorney for Plaintiff. 

(Endorsed:) File. Wendell P. Stafford, Justice. 
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Stipulation Waiving Jury. 

Filed January 23, 1925. 

♦ * * * * * * 

We, the attorneys for the respective parties, hereby waive the trial 
to the jury of this cause, and hereby agree to submit the same to 
the court, to be tried and determined without the intervention of 
a jury. 

PAUL E. LESH, 

Attorney for the Plaintiff. 

E. M. ALLISON, Jr., 

Special Counsel; 
GEOFFREY GOLDSMITH, 

Assistant Counsel, 
Attorneys for the Defendant. 

91 Supreme Court of the District of Columbia. 

Monday, March 16", 1925. 

Session resumed pursuant to adjournment, present presiding Mr. 
Justice Stafford. 

******* 

Comes now the plaintiff herein by its attorney of record in open 
Court and moves for judgment, and said motion be and is hereby 
granted by the Court. Wherefore it is considered that plaintiff re¬ 
cover of defendant the sum of fourteen Hundred and Seven Dollars 
and Fifty Nine Cents ($1,407.59) with interest on Eleven Hundred 
($1,100) Dollars and Thirty Five Cents from the 1" day of July, 
1922, and on Two Hundred and Ninety Eight Dollars and Twenty 
Four Cents from the 1" day of August, 1922, together with his 
costs of suit to l e taxed by the Clerk and have execution thereof 
From the foregoing judgment the defendant notes an appeal in open 
Court to the Court of Appeals. Whereupon the maximum of an 
undertaking for costs is hereby fixed in the sum of One Hundred 
Dollars, with leave to deposit the sum of Fifty Dollars with the 
Clerk in lieu thereof. 


Tuesday, March 31", 1925. 

Session resumed pursuant to adjournment, present presiding Mr. 
.Justice Stafford. 

******* 

The Court this day having signed the Bill of Exceptions taken 
at the trial of this cause now hereby orders the same made of record. 
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92 Assignments of Error. 

Filed March 31, 1925. 

******* 

Comes now the defendant in the above entitled cause and assigns 
the following errors committed by the Court on the trial thereof, 
and upon which the defendant will rely for a reversal of the judg¬ 
ment appealed from: 

1. The Court erred in denying the motion of the defendant to 
render and enter judgment in its favor. 

2. The Court erred in making its finding and decision num¬ 
bered 1. 

3. The Court erred in making its finding and decision num¬ 
bered 2. 

4. The Court erred in making its finding and decision Num¬ 
bered 3. 

5. The Court erred in granting the motion of the plaintiff to ren¬ 
der and enter judgment for the plaintiff for the amounts stated in 
the bill of exceptions herein or for any amount. 

0. The Court erred in rendering and entering judgment for the 
plaintiff for the amounts named therein or for any amount. 

E. M. ALLISON, Jr., 

GEOFFREY GOLDSMITH, 

Attorney* for Defendant. 

Dated March 31st, 1925. 

Memorandum. 

April 2, 1925.—$50 deposited in lieu of undertaking on appeal. 

93 Designation of Record. 

Filed March 31. 1925. 

******* 

The Clerk of the Court will please prepare a transcript of record 
on appeal in the above entitled cause containing the following: 

1. The declaration (from which omit all excepting first two and 
last pages of “Particulars of Demand”). 

2. The pleas. 

3. Joinder in Issue. 

4. The stipulation waiving jury. 

5. The Judgment. 

6. The notation of appeal. 

7. The notation of deposit in lieu of appeal undertaking. 

8. The agreed statement of facts. 

9. Memorandum of settlement of the bill of exceptions. 
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10. The assignments of error. 

11. This designation. 

E. M. ALLISON, Jr, 
GEOFFREY GOLDSMITH, 

Attorneys for Defendant. 

Dated March 31st, 1925. 

Approved March 31st, 1925. 

PAUL E. LESH, 
Attorney for Plaintiff. 


94 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

1, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 93, both inclusive, to le a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 67088 at Law, wherein The 
Western Union Telegraph Company is Plaintiff* and The United 
States Shipping Board Emergency Fleet Corporation is Defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto su’ scribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 10th day of April, 1925. 


[Seal of Supreme Court of the District of Columbia. ) 


LMG. 


MORGAN H. BEACH, 

Clerk. 


95 In the Supreme Court of the District of Columbia. 

At Law. 

No. 67088. 

The Western Union Telegraph Company, Plaintiff, 

vs. 

The United States Shipping Board Emergency Fleet Corpora¬ 
tion, Defendant. 

Bill of Exception*. 

Be it remembered that on the twenty-third day of January, A. D. 
1925, this cause came on for trial upon the issues joined herein, 
in this Court, the honorable Wendell P. Stafford, justice, presiding, 
and was tried and determined by the Court without the intervention 
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.of a j ur y» ^ le Parties by their attorneys of record having filed with 
the Clerk a stipulation in writing waiving a jury. Upon the trial 
thpreof the following proceedings were had: 

The case was tried upon an agreed statement of facts thereto¬ 
fore' filed and appearing elsewhere in the record herein. There was 
no evidence offered. The Court found the facts to be in accord with 
&iid agreed statement. 

Thereupon, the defendant, bv its counsel, moved the Court, upon 
the facts so agreed upon and found, to render and enter judgment 
for the defendant, which motion was by the Court denied, to which 
ruling of the Court counsel for the defendant then and there ex¬ 
cepted, which exception was by the Court duly allowed. 

In ruling upon defendant’s motion for judgment and, contrary 
to the defendant’s contentions in support thereof, the Court decided 
and found: 

1. That the defendant was not during any of the period of 

96 time mentioned in the declaration herein and is not a depart¬ 
ment of the Government of the United States within the 

meaning of Section 2 of the Act of Congress approved July 24, 1866, 
Chapter CCXXX, 39th Congress, Sess. 1, as amended. Revised 
Statutes, Sec. 5266. 

2. That for the services rendered by the plaintiff in transmitting 
over its telegraph lines for the defendant the telegraphic messages 
here involved, the defendant is obligated to pay the usual commercial 
rates and is not entitled to the benefit of the reduced rates fixed 
by the Postmaster General pursuant to said Act. 

3. That the rates applicable to the telegraphic service rendered 
to the defendant by the plaintiff for which claim is made herein, 
are established and fixed by law, and no agreement, custom or course 
of dealing exists having the effect of varying the rates applicable 
to the messages of the defendant corporation. 

To each of the foregoing findings, numbered 1, 2, and 3, counsel 
for the defendant then and there separately excepted, which ex¬ 
ceptions were by the Court duly allowed. 

Thereupon the plaintiff, by its counsel, moved the Court to render * 
and enter judgment for the plaintiff and against the defendant in 
the sum of $1,407.59, with interest on $1,109.35 from July 1st, 1922 
until paid, and on $298.24 from August 1st, 1922 until paid, which 
motion was by the Court granted, and to the action of the Court in 
granting the same, counsel for the defendant then and there ex¬ 
cepted, which exception was by the Court duly allowed. 

Thereupon, and on the 16th day of March, A. D. 1925, judgment 
was accordingly rendered and entered, as appears elsewhere in the 
record herein, to the rendition and entry of which judgment counsel 
for the defendant then and there excepted, which exception was by 
the Court duly allowed. 

And thereupon, and as all of said exceptions were duly 

97 noted and allowed as aforesaid and duly entered upon the 
minutes of the court, and because the matters and things here¬ 
inbefore recited are not matters of record, and in order to make the 



U. 8. SHIPPING BOARD, ETC., VS. W. U. TEL. CO. 57 

same a part of the record herein, which is hereby ordered, so that 
the defendant may have its case reviewed on appeal, the defendant 
by its attorneys moves the court to allow, sign and seal this its bill of 
exceptions, to have the same force and effect as if each and every one 
of said exceptions had been separately signed and sealed, which 
motion is granted by the court; and thereupon the defendant tenders 
this, its bill of exceptions, and prays the court to allow, sign and 
seal the same, which is accordingly done, now for then, this 31st day 
of March, 1925. 

Given under the hand and seal of the justice of said court, before 
whom said proceedings were had, this 31st day of March, A. D. 1925. 

WENDELL P. STAFFORD, [seal.] 

Justice . 

Settlement of bill of exceptions in foregoing form is consented 
to by 

PAUL E. LESH, 

A ttomey for Plaintiff. 

E. M. ALLISON, Jr., 

GEOFFREY GOLDSMITH, 

Attorney for Defendant. 

98 [Endorsed:] In the Supreme Court of the District of 

Columbia. Western Union Telegraph Company vs. United 
States Shipping Board Emergency Fleet Corporation. At Law. No. 

67088. M. 75 P. 293. Bill of Exceptions. Filed-, 1925. 

-, Clerk, by-, Deputy Clerk. Paul E. Lesh, 

Attorney for Plaintiff. E. M. Allison, Jr., Geoffrey Goldsmith, 
Attorneys for Defendant. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4322. The United States Shipping Board Emergency Fleet Cor¬ 
poration, appellant, vs. The Western Union Telegraph Company. 
Court of Appeals, District of Columbia. Filed Apr. 18, 1925. Henry 
W. Hodges, clerk. 
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In the Court of Appeals of the District of 

Columbia 

No. 4322 

The Western Union Telegraph Company, 

appellee 

The United States Shipping Board Emergency 
Fleet Corporation, appellant 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

BRIEF OF APPELLANT 

I 

STATEMENT OF THE CASE 

A 

Pleadings and proceedings 

By its declaration filed in the Supreme Court 
of the District of Columbia on October 23, 1922, 
the Appellee sought to recover from the Appellant, 
the aggregate sum of $2,436.99 with interest on 
$1,931.04 thereof, from July 1,1922, and on $505.95 
thereof from August 1, 1922. In the particulars 
of demand attached to and filed with the declara¬ 
tion, construed in connection with the declaration 

(i) 
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itself, the ground for the relief sought is alleged to 
consist of services performed by the Appellee at 
the request of the Appellant in transmitting and 
delivering telegraphic messages, at the usual, es¬ 
tablished and legal rates, during the two months 
of June and July, 1922. A schedule listing the 
messages so transmitted is attached to the par¬ 
ticulars of demand. (Rec. 1-5.) 

By its plea the Appellant, in substance, admits 
that the services were rendered as alleged, but as¬ 
serts that its liability to make compensation for 
such services is based, not upon the usual uniform 
legal rates fixed by tariffs filed with the Interstate 
Commerce Commission, but upon and in conform¬ 
ity with the legal Government rates as established 
by the Postmaster-General of the United States 
under the authority vested in him by the Act of 
Congress approved July 24,1866, entitled, “An act 
to aid in the construction of telegraph lines and to 
secure to the Government the use of the same for 
postal, military and other purposes,” which 
Government rates so fixed, were forty per centum 
of the legal commercial rates, and were by the 
aforesaid Act of Congress, and the action of the 
Postmaster General thereunder, applicable to the 
telegraphic communications sent or received by the 
Appellant in the matters set forth in the declara¬ 
tion. 

The plea then quotes Section 4 of the aforesaid 
act requiring any telegraph company to file its writ¬ 
ten acceptance with the Postmaster-General of the 
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restrictions and obligations required by the act be¬ 
fore it could exercise any of the powers or privi¬ 
leges conferred by it, and alleges that the Appellee 
complied with the terms of this Section by filing 
with the Postmaster-General, its written accept¬ 
ance on June 8, 1867. It is then averred that all 
of the Appellant’s funds and money at any time re¬ 
ceived by it are, and at all times pertinent to the 
cause were, appropriated to it by the Congress of 
the United States from the Treasury of the United 
States, to be by it disbursed and used as the cor¬ 
porate agency and instrumentality of the United 
States, for the sole purposes of the United States, 
and in their interest, and that Appellant at no time 
has had any assets whatsoever, other than those de¬ 
rived from the appropriations aforesaid. The plea 
continues by averring the establishment of the 
United States Shipping Board by Act of Congress, 
approved September 7, 1916, the formation of the 
Appellant corporation by the Shipping Board, 
pursuant to the same Act of Congress, with a capi¬ 
talization of $50,000,000, all of which was sub¬ 
scribed for and purchased by the Board in behalf of 
the United States, and was paid for by the United 
States, and ever since its formation, the Board, 
through its designated representatives, has voted 
the stock at all stockholders’ meetings. Thereafter, 
it is further alleged, that, by resolutions duly adopt¬ 
ed by the Board, pursuant to authority vested in 
it by the act referred to, and the amendments 
thereto, and by the Merchant Marine Act, approved 
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June 5,1920, the Board duly constituted the Appel¬ 
lant its instrumentality, and the instrumentality of 
the United States, with full power to act for the 
United States in all and singular, the matters re¬ 
ferred to in, and covered by, the telegraphic mes¬ 
sages averred in the declaration, and set out in the 
particulars of demand annexed thereto. Then, it 
is alleged that the Appellant is, and at all times 
pertinent to the cause has been, by law and by Ex¬ 
ecutive Orders of the President of the United 
States, and by the aforesaid resolutions of the 
Shipping Board, acting solely as the agent and in¬ 
strumentality of the Board and of the United 
States, and in no other capacity whatsoever, and 
that all of the aforesaid telegraphic messages were 
transmitted and received in pursuit of such author¬ 
ity and exclusively in the course of its employment 
as such agent and instrumentality, of all of which 
the Appellee at all times had full knowledge and 
notice. 

It is then alleged that the Appellee accepted and 
transmitted, at the expense of the Appellant 
throughout the period pertinent to this cause, 
and long anterior thereto, that is, continuously 
from the creation of the Appellant on April 16, 
1917, telegrams at Government rates for several 
years continuously and without objection or pro¬ 
test, until the present issue arose in the month of 
June, 1922. 

Finally, it is averred that the Shipping Board, 
since its creation, has been and still is an indepen- 


dent department of the Government of the United 
States, and that Appellee has for many years, with¬ 
out objection, afforded the Board as well as each 
and every other independent department of the 
Government, the aforesaid Government rates for 
the transmission of telegraphic messages, and that 
all of the acts of the Appellant, including the trans¬ 
mission of the telegraphic messages in question, 
were done and performed by it solely as the corpo¬ 
rate agency and instrumentality of the Govern¬ 
ment, and in the exercise by it of the sovereign 
powers of the Government, duly delegated to it as 
aforesaid. (Rec. 45-52.) 

The case was tried upon an agreed statement of 
facts on January 23, 1925 (Rec. 55), without the 
intervention of a jury, a trial by jury having been 
waived by written stipulation of the parties 
through their respective attorneys, as authorized 
by law. (Rec. 56.) U. S. Rev. Stat., Sections 
649 and 700. 

Thereafter, and on March 16, 1925, the court 
granted the motion theretofore made by Appellee’s 
attorneys for judgment, and judgment was accord¬ 
ingly entered in its favor against the Appellant in 
the sum of $1,407.59, with interest on $1,109.35 
thereof from July 1, 1922, and on $298.24 thereof 
from August 1, 1922, with costs. (Rec. 53, 
56.) To the action of the court in granting Appel¬ 
lee’s motion for judgment and in rendering and en¬ 
tering the judgment the Appellant by its counsel 


noted separate exceptions, which were duly allowed 
by the court. (Rec. 56.) 

From this judgment an appeal to this Court was 
noted by the Appellant in open court (Rec. 53) T 
the amount to be deposited in lieu of an undertak¬ 
ing on appeal was fixed by the court and deposited 
with the clerk. (Rec. 53, 54.) 

Upon the trial the court found the facts to be in 
accord with the agreed statement, whereupon the 
following proceedings were had: 

The Appellant, by its counsel, moved the court* 
upon the facts so agreed upon and found, to ren¬ 
der and enter judgment for it, which motion was de¬ 
nied, and an exception to the denial thereof was 
taken and allowed. 

In ruling upon the Appellant’s motion for judg¬ 
ment and contrary to its contentions in support 
thereof the court below decided and found: 

1. That the defendant (Appellant) was not dur¬ 
ing any of the period of time mentioned in the dec¬ 
laration and is not a department of the Govern¬ 
ment of the United States within the meaning of 
Section 2 of the act of Congress approved July 24, 
1866, as amended. 

2. That for the services rendered by the plaintiff 
(Appellee) in transmitting over its telegraph lines 
for the defendant (Appellant) the telegraphic mes¬ 
sages involved herein, the defendant (Appellant) 
is obliged to pay the usual commercial rates and 
is not entitled to the benefit of the reduced rates 
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fixed by the Postmaster-General pursuant to said 
Act. 

3. That the rates applicable to the telegraphic 
service rendered to the defendant (Appellant) by 
the plaintiff (Appellee) for which claim is made 
herein, are established and fixed by law, and no 
agreement, custom, or course of dealing exists hav¬ 
ing the effect of varying the rates applicable to the 
messages of the Appellant. 

To each of the foregoing findings, numbered 1, 
2, and 3, counsel for the defendant (Appellant) 
then and there separately excepted, which excep¬ 
tions were duly allowed by the court. (Rec. 56.) 

On March 31, 1925, by consent of the parties, 
a bill of exceptions was duly allowed, signed and 
sealed by the Justice before whom the trial was 
had, which bill recites the proceedings above 
enumerated, the various rulings of the trial court, 
and the Appellant’s exceptions thereto. (Rec. 
55-57.) 

On March 31, 1925, the defendant (Appellant) 
filed its Assignments of Error upon which it relies 
for a reversal of the judgment appealed from, as 
follows: 

1. The court erred in denying the motion of the 
defendant (Appellant) to render and enter judg¬ 
ment in its favor. 

2. The court erred in making its finding and 
decision numbered 1. 

3. The court erred in making its finding and 
decision numbered 2. 
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4 . The court erred in making its finding and 
decision numbered 3. 

5. The court erred in granting the motion of the 
plaintiff (Appellee) to render and enter judgment 
for it for the amount stated in the bill of exceptions 
herein or for any amount. 

6. The court erred in rendering and entering 
judgment for the plaintiff (Appellee) for the 
amount named therein or for any amount. (Rec. 
54.) 

B 

Summary of salient facts 

As the facts involved are contained in an agreed 
statement thereof, there is obvious difficulty in cur¬ 
tailing their recital without omitting some which 
are essential to a clear understanding of the ques¬ 
tions of law. Nevertheless, our effort will be di¬ 
rected to that end in this summary, leaving to the 
ensuing argument, as it develops, the propriety of 
emphasizing and perchance amplifying the recital 
of certain of the outstanding facts in their appro¬ 
priate connections. 

The agreed statement consists of the statement 
proper, together with a large number of Exhibits 
forming a part thereof (Rec. 5-44), from all of 
which we make the following summary: 

The Appellee is a corporation of the State of 
New York, organized and continuously existing 
since and before June 8, 1867, while the Appellant 
is a corporation organized on April 16, 1917, and 
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existing under the laws of the District of Columbia, 
and they have been such corporations, respectively, 
at all times pertinent to this cause. (Ree. 5.) The 
Appellee, throughout its existence, has been and is 
engaged in the business of transmitting messages 
by telegraph in, to, and from the District of Colum¬ 
bia, and in, to, and from the several States of the 
United States, the Possessions of the United 
States, and foreign countries. (Rec. 5.) 

The Appellee charges, and at all times pertinent 
hereto did charge, for transmitting messages by 
telegraph for the public generally, legal and uni¬ 
form rates, in conformity with the act of Congress 
of the United States known as the Interstate Com¬ 
merce Act and amendments thereto. These rates 
have depended, and still depend, upon the points of 
origin and destination of the messages, the number 
of words therein, and the class of message, such as 
telegram, day letter, night message, or night letter. 
To messages known as “Government” messages 
the “Government” rate is and at all times material 
hereto has been applied, with the accompanying 
right of priority over all other business in their 
transmission, as distinguished from the messages 
of, and rates thereon to, the public generally, 
herein called “commercial” messages and rates. 
(Rec. 6.) 

The Government rates upon domestic telegrams 
are fixed annually by the Postmaster-General of 
the United States, pursuant to Section 2 of the Act 
of Congress approved July 24,1866, and have been 
so fixed annually since the approval of that act. 


10 


The rates so fixed have obtained and do obtain for 
a fiscal year beginning on July 1st of any given 
year, and terminating on June 30 of the following 
year. The Government rates for, and to prevail 
throughout, the fiscal year July 1,1921, to June 30, 
1922, and July 1, 1922, to June 30, 1923, were fixed 
by the Postmaster-General on July 1,1921, and July 
1, 1922, respectively, by orders numbered 6155 and 
7813, respectively, copies of which orders are made 
a part of the agreed statement and identified as 
Exhibits A and B, respectively. These orders 
cover the periods in question in this cause. The 
Government rates established by said orders are 
as to domestic telegrams in general terms, forty 
per centum of the legal commercial rates, subject, 
however, to certain modifications set forth in the 
orders. The Government rates as to cablegrams 
are fifty per centum of the commercial rates. 
(Rec. 6.) 

On June 8, 1867, the Appellee, pursuant to a 
resolution of its Board of Directors, duly filed with 
the Postmaster-General, as contemplated by Sec¬ 
tion 4 of the foregoing Act of Congress, its written 
acceptance of the restrictions and obligations im¬ 
posed and required by the act for the exercise by 
it of the rights, powers and privileges extended to 
and conferred upon acceptors by the act. (Rec. 6.) 
A certified copy of the acceptance is made a part of 
the agreed statement and indentified as Exhibit 
B-l. (Rec. 23-24.) 


The fact is then admitted that the messages re¬ 
ferred to in the declaration were transmitted and 
delivered by the Appellee at the request of the Ap¬ 
pellant, and the amount of the charges therefor at 
the commercial rate is accordingly stated in the 
declaration, subject to certain enumerated deduc¬ 
tions. The amount of the charges at the Govern¬ 
ment rate is also specified. (Rec. 7.) 

Since the filing of the declaration, the Appellant 
has paid the Appellee the charges calculated at the 
Government rate without prejudice to the conten 
tions of either party, pursuant to a written agree¬ 
ment entered into by the parties on October 19, 
1922, constituting Exhibit C to the agreed state¬ 
ment. (Rec. 6, 7, 24, 26.) 

By reason of the deductions referred to, and of 
the payment by the Appellant upon the basis of 
the Government rates, the suit stands as a claim 
for the unpaid difference between the Government 
rate and the commercial rate on the messages trans¬ 
mitted, that is, for $1,407.59 with interest on 
$1,109.35 thereof from July 1,1922, and on $298.24 
thereof from August 1, 1922. (Rec. 7.) These 
figures represent the exact amount of the judgment 
actually rendered. (Rec. 53, 56.) 

Of the messages involved— 

(1) Some were messages pertaining to the opera¬ 
tions of the Appellant and which passed between 
it and its officers and agents in its behalf, or be¬ 
tween it and its officers and agents in its behalf and 
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the officers and agents of some branch of the Gov¬ 
ernment, and, 

(2) Some were messages, also pertaining to its 
operations, and which passed between it and its 
officers and agents in its behalf, on the one hand, and 
persons, firms, or corporations which were not its 
officers or agents or those of any branch of the Gov¬ 
ernment on the other hand. (Rec. 7.) 

On the messages of the first-mentioned class, 
the tolls calculated at commercial rates amount to 
$1,846.77, and at the Government rates to $775.61. 
On the messages of the second class, the tolls calcu¬ 
lated at commercial rates amount to $582.53 and at 
Government rates to $246.10. (Rec. 7-8.) 

The United States Shipping Board caused the 
Appellant to be organized pursuant to Section 11 
of the Shipping Act of September 7, 1916, under 
subchapter 4 of chapter 18 of the Code of Law of 
the District of Columbia, by a certificate of incor¬ 
poration filed in the office of the Recorder of Deeds 
of the District of Columbia on April 16, 1917, and 
duly recorded. A copy of the certificate is made a 
part of the agreed statement and identified as Ex¬ 
hibit D. On August 8,1917, the certificate was duly 
amended in the manner provided by law, and a copy 
of the amendment is made a part of the agreed 
statement and identified as Exhibit D-l. 

All of the incorporators of the Appellant at and 
prior to the time of its incorporation, were either 
officers or employees of the Shipping Board and 
were requested by the Chairman of the Board to 


act in that capacity pursuant to resolutions of the' 
Board duly adopted on April 14, 1917, copies of 
which are made a part of the agreed statement and 
identified as Exhibits D-2 and D-3, respectively. 
(Rec. 8, 26, 28, 30.) 

Acting under authority of sundry acts of Con¬ 
gress, conferring upon him certain powers enum¬ 
erated therein, respectively, the President of the 
United States issued his four certain Executive Or¬ 
ders bearing dates July 11,1917, June 18,1918, De¬ 
cember 3, 1918, and August 11, 1919, respectively, 
said orders being numbered 2664, 2888, 3018, and 
3145, respectively; and it is stipulated that these 
orders may be referred, to for all purposes pertinent 
to the cause as though fully incorporated in the 
agreed statement. (Rec. 8.) 

On September 23, 1919, the Shipping Board 
passed the following resolution: 

Whereas the President has by Executive 
Order dated August 11, 1919, directed the 
United States Shipping Board to exercise 
all powers and authority vested in him in 
reference to the disposition of materials or 
plants as defined under the Emergency 
Shipping Fund provision of the Deficiency 
Appropriation Act, approved June 15, 1917, 
acquired by the United States Shipping 
Board Emergency Fleet Corporation, and 
has further directed said Board in its dis¬ 
cretion to sell, lease, or otherwise dispose of 
such materials and plants, or any portions. 
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or parts thereof, and that such sales, leases, 
or other disposition shall be made directly 
by said Board, or by it, in its discretion 
through the United States Shipping Board 
Emergency Fleet Corporation or through 
any other Corporation organized by it for 

such purpose. 

- * . * 

Resolved, That the Board do hereby direct 
that all sales, leases, or other disposition of 
materials or plants, as above defined, or any 
portions or parts thereof, which it is em¬ 
powered to make as aforesaid, shall be made 
through the United State Shipping Board 
Emergency Fleet Corporation, by public or 
private sale or contract, with or without 
notice, in such lots, at such times and places, 
upon such credit, security, and other terms, 
or conditions, and in such manner generally 
as said Corporation, from time to time, shall 
deem to the best advantage of the United 
States, and that the said Corporation shall 
have power to do all such acts and things and 
to execute all such deeds, leases, bills of sale 
and/or other instruments as in the judg¬ 
ment of the officers executing the same shall 
be necessary or desirable to carry out the 
purposes of this Resolution. 

Further resolved, That all acts heretofore 
done by said Corporation with reference to 
such sales, leases or other disposition, and 
which could have been properly done by said 
Board, be and the same are hereby ratified, 
approved, and confirmed. (Rec. 8-9.) 

The Appellant from the respective dates" upon 
which the aforesaid Executive Orders were issued 
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did in fact exercise the powers delegated to it by 
said Orders and continued so to do until June 5, 
1920, when the act known as the Merchant Marine 
Act of 1920 was approved and took effect. Thereby 
the Acts of Congress, herein referred to, under 

• • • * ' i t v 

which the President was authorized to delegate the 
powers originally vested in him thereby, and under 
which he made his four executive orders above re¬ 


ferred to, were repealed. (Rec. 9.) 

After June 5, 1920, on which day the Merchant 
Marine Act was approved, and until September 

30, 1921, on which day the resolution hereinafter 

1 * 

referred to as Exhibit E-l was adopted by the Ship¬ 
ping Board, the Fleet Corporation pursued activi¬ 
ties and engaged in operations of the following gen¬ 
eral character: 


(1) It operated certain ships and assigned others 
for operation to managing and operating agents. 

(2) On June 9, 1920, the Shipping Board duly 
adopted a resolution in the words and figures fol¬ 


lowing : 

s. • 

Resolved, That the power and authority 
relating to the rights and liabilities of the 
Emergency Fleet Corporation vested ill the 
Shipping Board by subsection (c) of Sec¬ 
tion 2 of the Merchant Marine Act approved 
June 5, 1920, be exercised by the Shipping 


Board through and by the United States 
Shipping Board Emergency Fleet Corpora¬ 
tion, to which is hereby delegated the exer¬ 
cise of such power and authority, iri accord- 
ance with Section 35 of the above-mentioned 


act. (Rec. 9.) 


On July 15, 1920, the Board of Trustees of the 
Appellant duly adopted a resolution in the words 
and figures following: 

Whereas by resolution adopted on June 9, 
1920, the Shipping Board delegated to the 
Emergency Fleet Corporation the power and 
authority vested in the Shipping Board by 
subsection (c) of Section 2, of the Merchant 
Marine Act, 1920; 

Resolved, That the Construction Claims 
Board be, and it is hereby, authorized and 
directed to exercise on behalf of the Board 
of Trustees, and subject to the direction 
thereof, the power and authority delegated 
to the Emergency Fleet Corporation by said 
resolution of the Shipping Board. (Rec. 
9-10.) 

The Appellant through its Construction Claims 
Board, which had been created on January 30,1920, 
adjusted, settled, and liquidated matters arising out 
of or incident to the actions taken under the four 
Executive Orders hereinbefore referred to, until 
November 18, 1920, when the said resolution of 
the Shipping Board was terminated and superseded 
by another resolution duly adopted by the Board on 
the latter date in the words and figures following: 

Resolved, That the Board of Trustees of 
the United States Shipping Board Emer¬ 
gency Fleet Corporation be, and it is hereby, 
authorized, empowered, and directed to ex¬ 
amine and confirm, modify, or reject all 
findings of fact made by the Construction 
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Claims Board upon claims submitted to that 
Board, and to present to the United States 
Shipping Board in final and complete form 
the disposition of each of said claims which 
said Board of Trustees shall determine upon, 
for the approval of the said United States 
Shipping Board. (Rec. 10.) 

From and after November 18, 1920, the Board 
of Trustees of the appellant examined, confirmed, 
modified, or rejected findings of fact of said Con¬ 
struction Claims Board and presented said claims 
to the Shipping Board in accordance with said 
resolution of that date, until the Construction 
Claims Board was abolished on the 29th day of 
July, 1921. (Rec. 10.) 

The duties of the Construction Claims Board 
during its existence were to investigate and make 
findings regarding the just compensation to be paid 
whenever any contract was canceled, modified, 
suspended, or requisitioned or whenever any plant 
or part thereof or any ship, charter, or material, 
was made use of, assumed, acquired, occupied, or 
taken over, in accordance with the Emergency 
Shipping Fund Provisions of the Urgent Deficien¬ 
cies Appropriation Act approved June 15, 1917, 
as amended. When the Construction Claims 
Board was abolished on July 29,1921, it was super¬ 
seded by a body known as the Claims Commission, 
which was created by the Shipping Board by a 
resolution duly adopted on August 24, 1921, and 
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made effective as pf July 29, 1921, w^ich resolu¬ 
tion is in the words and figures follp^ying. (Rec. 
10 ): 

Resolved, 1. That pursuant to the powers 
and duties conferred and imposed -by the 
Merchant Marine Act of 1920 upon the 
United States Shipping Board to adjust, 
settle, and liquidate and to determine ,the 
amount of just compensation with reference 
to certain claims, there is hereby created a 

Commission to be known as the Claims Com- 

* % 

mission of the United States Shipping 
Board to be composed of a Chairman and 
four other Commissioners appointed by the 
United States Shipping Board. Such Com¬ 
mission shall have power to ipake and alter 
rules and regulations governing its own pro¬ 
cedure and the manner of presenting claims, 
and, subject to the prior approval of the 
Shipping Board, to appoint necessary as¬ 
sistants and employees at salaries to be first 
approved by the Board, and shall have the 
authority herein set forth. Such Commis¬ 
sion shal) be composed of Walter D. Meals, 
Chairman; Arthur W. Teele, Frederick W. 
Wood, P. M. Watt, and Homer L. Fergu¬ 
son. Oliver P. M. Brown shall be the Sec- 
-• / ’ • * • 

retary of the Commission. 

2. In any case where the United States 
Shipping Board is authorized to adjust, 
settle, or liquidate any claim (except a claim 
by a foreign government) now existing 
against the United States pr the UniteJ 
States Shipping Board or the United States 
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Shipping Board Emergency Fleet Corpora¬ 
tion in connection with or incidental to the 
construction of any ship or ships, dry dock, 
wharf, or terminal facilities, housing or 
transportation facilities or with respect to 
any other matter which may be referred to 
it by the Shipping Board, the said Claims 
Commission is hereby authorized on behalf 
of the United States Shipping Board to ad¬ 
just, settle, and determine the same. 

3. The Claims Commission is hereby au¬ 
thorized to determine the amount of just 
compensation in any case (other than one 
presented by a foreign government) where 
such amount has not heretofore been determ¬ 
ined according to law and where— 

(a) The United States shall have can¬ 
celed, modified, or suspended any contract or 
made use of, assumed, occupied, requisi¬ 
tioned, acquired, or taken over any plant or 
part thereof or any ship, charter, or mate¬ 
rial ; or 

( b ) The President shall have requisi¬ 
tioned or assumed the control of any dry 
dock, wharf, lighterage system, or loading 
or discharging terminal facilities in any part 
of the United States or any warehouse 
equipment or terminal railway connected 
therewith; or 

(c) The President shall have taken pos¬ 
session of, leased or assumed control of, any 
street railroad, interurban railroad or part 
thereof wherever operated or any cars, ap¬ 
purtenances, franchises, or parts thereof 
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commonly used in connection with the opera¬ 
tion thereof necessary for the transfer and 
transportation of employees of shipyards or 
plants engaged in the construction of ships 
or equipment therefor for the United States; 
or 

( d ) The United States Shipping Board 
Emergency Fleet Corporation shall have 
requisitioned or condemned any improved 
or unimproved land or any interests therein 
suitable for the construction thereon of 
houses for the use of employees and the 
families of employees of shipyards in which 
ships were being constructed for the United 
States, or shall have requisitioned or con¬ 
demned any houses or other buildings for 
the use of such employees and their families 
together with the land on which they were 
erected or any interest therein, any neces¬ 
sary and proper fixtures or furnishings 
therefor, or any necessary conveniences or 
facilities incidental thereto. 

4. In case any adjustment or settlement or 
any determination as to just compensation 
which shall be made by the Claims Com¬ 
mission shall be agreed to by the claimant, 
the Commission shall report the same to the 
United States Shipping Board for approval, 
confirmation, modification, or rejection. No 
payment upon any such adjustment, settle - 
ment, determination, or agreement shall be 
made except from funds duly appropriated 
by Congress and available for such purpose. 

5. The Construction Claims Board hereto¬ 
fore appointed by virtue of various general 
orders and resolutions is hereby abolished 
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and the personnel thereof is hereby trans¬ 
ferred to the Law Division. 

6. This resolution shall be effective as of 
July 29,1921. (Rec. 10-12.) 

The Claims Commission, from and after its cre¬ 
ation, continued to function pursuat to the fore¬ 
going resolution until September 30, 1921, and 
thereafter. (Rec. 12.) 

On. June 24, 1920, the Shipping Board duly 
adopted the following resolution: 

Resolved, That under the provisions of 
Sections 13 and 35 of the Merchant Marine 
Act, 1920, the Emergency Fleet Corpora¬ 
tion be, and it is hereby, authorized to cre¬ 
ate a Division of Transportation and Hous¬ 
ing Operations in charge of a manager re¬ 
porting to the President of said Corpora¬ 
tion, which Division shall have charge of 
the maintenance, operation, and, or disposi¬ 
tion of any housing projects or transporta¬ 
tion systems owned or controlled by the 
Emergency Fleet Corporation, subject to 
such directions as may be given by the Ship¬ 
ping Board. (Rec. 12.) 

On the same date, the Board of Trustees of the 
Appellant adopted the following resolutions: 

Resolved, That effective July 1, 1920, the 
Passenger Transportation and Housing Di¬ 
vision shall be known as the Division of 
Transportation and Housing Operations. 
This Division shall be in charge of a Man¬ 
ager reporting to the President of the Emer¬ 
gency Fleet Corporation. 
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Resolved further, That the Manager’s 
Department shall establish a definite sales 
policy subject to the approval of the Board 
and when established, negotiate and close 
sales thereunder and be responsible for the 
preparation of mortgages and all legal in¬ 
struments in connection therewith and their 
delivery to the Treasurer. 

Resolved further, That the Manager’s 
Department shall be responsible for the 
maintenance or operation of any owned ,or 
controlled project or transportation system. 

Resolved further, That the responsibility 
for the collection of all accounts, including 
rents, installments, etc., shall be delegated 
to the Treasurer and for the keeping of ac¬ 
counting records and matters pertaining to 
the proper financial control of the Trans¬ 
portation and owned Housing projects or 
for projects not owned shall be delegated to 
the General Comptroller. 

Resolved further, That in the instance of 
Realty Companies, the capital stock of which 
is owned by the Fleet Corporation, that rep¬ 
resentatives of each of the departments in¬ 
terested, viz, Manager, General Comptroller, 
and Treasurer, shall be elected to the re¬ 
spective Boards of Directors. 

Resolved further, That in the instance of 
Realty Companies the capital stock of which 
is not owned by the Fleet Corporation, that 
representatives of the Manager’s Depart¬ 
ment shall approve all applications for ex* 
penditures of funds of the said Realty Com- 



panies wd th$it financial .control of the ac¬ 
counts specified ip the paortgage agreements 
relating to the said Realty Companies, shall 
be obtained by the General Comptroller 
through monthly reports and statements to 
be furnished by the Realty Companies. 

Resolved further, That should ithe Realty 


Cwpanies, the capital stock of which is nqt 
,owned by the Fleet Corporation, request that 
the accounts of these companies r bc kept 
by the Fleet Corporation, the General Comp¬ 
troller will keep these accounts, billing the 
respective Realty Company for the expenses 
in connection therewith. 

Resolved further, That all salaries and ex¬ 
penses of the Division of Transportation and 
Housing Operations, including the salaries 
and expenses of the Manager’s Department, 
the Treasurer’s Department, and the Gen¬ 
eral Comptroller’s Department relating di¬ 
rectly thereto and all operating and mainte¬ 
nance expenses in connection with projects 
owned by the Fleet Corporation, shall be 
paid from funds collected from the opera¬ 
tion and sale of these projects. (Rec. 12-13.) 


The Division of Transportation and Housing 
Operations of the Appellant, from June 24,1920, to 
September 30,1921, acted upon the foregoing reso¬ 
lutions and carried them into effect by exercising 
the power and authority conferred thereby. (Rec. 
13.) 

The Appellant sold and disposed of large quanti¬ 
ties of ship-construction material, located in the 
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various shipyards and concentration yards 
throughout the country, which material had become 
surplus and was not required for ship-construction 
purposes after the ship-construction program had 
been abandoned, which necessitated the suspension 
and cancellation by the Appellant of a large num¬ 
ber of shipbuilding contracts. The Appellant had, 
during this period, as a part of its organization, a 
regularly organized Supply and Sales Division, 
composed of numerous of its representatives, at the 
head of which was a Director, and which conducted 
the sales of the surplus and salvage materials re¬ 
ferred to. All the funds realized from the sales of 
such property and materials were deposited in the 
United States Treasury to the credit of the Appel¬ 
lant, and subject to its draft. (Rec. 13.) 

The Appellant also sold and disposed of large 
quantities of securities, consisting chiefly of prom¬ 
issory notes secured by mortgages, and deposited 
the funds realized from such sales in the United 
States Treasury, to its credit, and subject to its 
draft. (Rec. 13.) 

And in general, it pursued a policy of liquidating 
all property and assets held and controlled by it, 
both real and personal (except ships), acquired 
during the war, and deemed unnecessary in its op¬ 
erations following the close of the war, and, after 
converting such property and assets into money, 
the money, in all cases when received, was de¬ 
posited in the United States Treasury, to its credit, 
and subject to its draft. (Rec. 13-14.) 
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It participated, through its legal representatives, 
in many receiverships and bankruptcy proceedings 
in various tribunals throughout the country, to the 
end that the interests committed to it by law, and 
by reason of the stipulated facts should be pro¬ 
tected. (Rec. 14.) 

During the period when the messages involved in 
the case were sent, and at all times subsequent 
thereto, the Appellant’s operations have been ex¬ 
clusively the following: 

The management, operation, maintenance, 
repair, and reconditioning of vessels. 

The establishment and operation of lines 
and routes of vessels. 

The completion or conclusion of construc¬ 
tion work upon vessels. 

The sale of vessels. 

The operation and sale of housing proj¬ 
ects, real estate, railroad, and other similar 
property. 

The operation and sale of drydocks. 

The custody and sale of other property 
and materials. 

Matters of accounting. 

Insurance and matters pertaining to the 
same, 

The operation of piers and pier facilities. 

The disbursement and expenditures of all 
moneys arising out of operations, and of 
funds allotted to it from appropriations by 
Congress. 

The leasing and rental of offices, ware¬ 
houses, docks, and storage facilities deemed 
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essential by it for its business and for its 
terminal facilities. 

Matters incidental to the foregoing, in¬ 
cluding thfe employment, compensation, and 
removal of officers and employees. (Rec. 
14.) 

And in doing the foregoing it has at all times 
since September 30, 1921, and until January 10, 
1924, conformed to the directions with regard there¬ 
to, contained in the resolution of the Shipping 
Board, adopted September 30,1921, and since Jan¬ 
uary 10, 1924, to those contained in the resolutions 
adopted that day by the Board, copies of which 
resolutions are marked “ Exhibit E-l ” and “ E- 
2,” respectively, and considered as parts of the 
agreed facts. (Rec. 14.) 

The resolution of the Shipping Board of Sep¬ 
tember 30, 1921, (Exhibit E-l) above referred to 
is of distinct significance. The substance of the 
preamble is: 

Whereas the Merchant Marine Act of 
1920 provides that the power and authority 
thereby vested in the Board, may be exer¬ 
cised either directly by it, or by it through 
the Appellant, except as therein otherwise 
specifically provided; and 

Whereas in the opinion of the Board, the 
executive and personnel organization of the 
Appellant has been completed to such a 
standard of efficiency as to make it desirable 
that the Board should exercise through the 
Appellant various administrative powers 
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and functions, thus making it possible for 
the Board to devote its attention to tlie study 
and determination of the broad and construc¬ 
tive questions of policy relating to the main¬ 
tenance, development, and encouragement of 
the American Merchant Marine, under the 
powers and duties imposed upon the Board 
by law. 

Then it is in substance resolved— 

That it is the sense of the Board that its 
Chairman should retire as President and 
that its members should retire as Trustees of 
the Appellant, and that there should forth¬ 
with be elected a separate President and 
Board of Trustees; and 

That the power and authority vested in 
the Board by the act, shall, Until otherwise 
ordered by the Board, be exercised by it 
through the Appellant in the following mat¬ 
ters: 

(1) The operation, maintenance, repair, 
and reconditioning of vessels, provided that 
no established line shall be discontinued, or 
new line established, or allocation of passen¬ 
ger vessels made, without the approval of the 
Board. 

(2) The completion or conclusion of any 
construction work upon vessel^' which has 
heretofore been begun or has been authorized 
by the Board. 

(3) The sale of vessel^ (except 1 tb'aliens) 

* 

at such prices and on such tfertns and condi¬ 
tions as the Board may prescribe. 
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(4) The operation and sale of housing* 
projects, real estate, railroad, and other sim¬ 
ilar property, subject to confirmation by the 
Board, before any final contract of sale is 
made. 

(5) The operation and sale of dry docks, 
all sales to be subject to such terms and 
prices as may be established by the Board. 

(6) The custody and sale of all other 
property and materials. 

(7) All accounting for the Appellant. 

(8) Insurance, and matters pertaining to 
the same. 

(9) The operation of all piers and pier 
facilities, provided that no pier or pier 
facilities shall be leased without prior 
authorization from the Board. 

(10) The leasing and rental of offices, 
warehouses, docks and storage facilities. 

(11) All matters incidental to any of the 
foregoing, including the execution of con¬ 
tracts, charters, bills of sale, leases, deeds 
and other instruments necessary or conven¬ 
ient to the exercise of the power and author¬ 
ity hereby conferred upon the Appellant. 

Then it was further resolved: 

That an accurate record shall be made of 
the proceedings of every meeting of the 
Appellant, and a summary thereof trans¬ 
mitted to the Chairman and each Commis¬ 
sioner of the Board, and that notices of meet¬ 
ings of the Board of Trustees of the Appel¬ 
lant be duly sent to each member of the 
Board; and that the control of the Appellant 



shall remain with the Board, and that the 
■J,. President and each of the Trustees of the 
Appellant be required to deposit with the 
Secretary of the Board their several resigna¬ 
tions, for acceptance at the pleasure of the 
Board, and to deliver to the Secretary of 
the Board their several qualifying shares of 
stock in the Appellant, duly endorsed in 
blank for transfer . (Rec. 30-32). 

The other resolutions, those of January 10, 1924, 
above referred to (Exhibit E-2), are amendatory 
of the previous ones of September 30, 1921, and 
the preamble remains substantially the same. These 
later resolutions are of equal or greater importance 
than the previous ones of September 30, 1921, and 
declare, in substance— 

That it is the sense of the Shipping Board 
that neither its Chairman, nor any member 
of the Board, should hold any office of the 
Appellant, and that no member of any 
department of the Board should hold any 
office of the Appellant, unless the Board 
and the Board of Trustees of the Appellant 
concur. 

That the power and authority vested in 
the Board by the Merchant Marine Act shall 
be exercised by it, through the Appellant, 
in the following matters: 

(1) The selection, employment, or re¬ 
moval of all officers and employees of the 
Appellant and their compensation shall be 
under the control of the Board of Trustees 
and/or officers of the Appellant, in the man- 
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ner provided for in its By-Laws: Provided, 
however, That the salaries and other compen¬ 
sation of the officers and Trustees shall be 
subject to the approval of the Board: And 
provided further, That the employment of 
counsel and all litigation shall remain under 
the control of the Board, which shall assign 
to the Appellant such attorneys as may be 
needed by the President of the Appellant 
for the proper conduct of its business. 

(2) The management, operation, mainte¬ 
nance, and repair of vessels, including ordi¬ 
nary reconditioning of vessels. 

(3) The establishment and operation of 
lines and routes which the Board, under the 
powers conferred upon it by Section 7 of the 
Merchant Marine Act, has heretofore author¬ 
ized and directed, or may hereafter author¬ 
ize and direct, but no established line shall be 
discontinued, or a new line established, or 
allocation of passenger vessels made, with¬ 
out the approval of the Board. 

(4) The completion or conclusion of any 
construction work upon vessels which has 
heretofore been begun or has been authorized 
by the Board. 

(5) The sale of vessels (except to aliens) 
at such prices and on such terms and condi¬ 
tions as the Board may prescribe or ap¬ 
prove. 

(6) The operation and sale of housing 
projects, real estate, railroad, and other 
similar property, subject to confirmation by 
the Board before any final contract of sale is 
made. 
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(7) The operation and sale of drydocks, 
all sales to be made at such prices and on 
such terms and conditions as the Board may 
prescribe or approve. 

(8) The custody and sale of all other 
property and materials. 

(9) All accounting for the Appellant. 

(10) The insurance of vessels and other 
property in its custody, and all matters per¬ 
taining to insurance, subject, however, to 
the control and supervision of the Board, 
with respect to the placing of insurance. 

(11) The operation of piers and pier fa¬ 
cilities, owned or leased by the Board, and 
at present used by its vessels, and the opera¬ 
tion of such other piers and pier facilities as 
may be transferred to it by the Board. 

(12) The disbursement and expenditure 
of all moneys arising out of operations, and 
such other funds as may be allotted to it 
from appropriations heretofore made to the 
Board, or which may hereafter be made to 
the Board, and also of moneys arising from 
appropriations hereafter made by Congress 
for the exclusive use of the Appellant. 

(13) The leasing and rental of offices, 
warehouses, docks, and storage facilities, 
deemed essential by it for its business and 
for its terminal facilities, but no lease for a 
period exceeding one year shall be made 
without the consent of the Board. 

(14) The settlement, including payments 
or collections, of all matters arising out of 
the above-mentioned powers before or after 
the date of this resolution. 
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(15) All matters incidental to any of the 
foregoing powers, including the execution 
of contracts, charters, bills of sale, leases 
and other instruments necessary or conven¬ 
ient to the exercise of such powers, are here¬ 
by conferred upon the Appellant. 

Then the resolutions continue: 

An accurate record shall be made of the 
proceedings of eveiy meeting of the Trus¬ 
tees of the Appellant and a summary 
thereof transmitted to the Chairman and 
each Commissioner of the Board. 

The voting power upon the stock, and the 
control of the Appellant, shall remain with 
the Board, according to law, and that the 
President and each of the Trustees of the 
Appellant shall deliver to the Secretary of 
the Board their several qualifying shares 
of stock in the Appellant, duly endorsed ini 
blank for transfer; and the officers of the 
Appellant shall deliver to its President 
their several resignations, for acceptance 
at his pleasure, and the President and 
Trustees of the Appellant shall deliver to 
the Secretary of the Board their several 
resignations for acceptance at its pleasure. 

In passing this resolution, the Board de¬ 
clares that it is its policy to delegate to the 
appellant all power, authority and control 
essential to the full and efficient operation 
by it of all lines at present operated or 
which may be hereafter authorized; and all 
vessels now being operated are hereby allo¬ 
cated to the Appellant, and other vessels of 
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the Board will be allocated to it when rea¬ 
sonably required for the equipment of pres¬ 
ent lines or lines hereafter authorized. All 
vessels of the Board not in use are also 
placed in the custody and care of the Appel¬ 
lant. 

Nothing herein contained shall be con¬ 
strued as a transfer of title or ownership of 
vessels, docks or other property, real or per¬ 
sonal, belonging to the United States, and 
that the possession and control by the Ap¬ 
pellant of any vessels or other property de¬ 
livered to it under this resolution shall be 
solely that of an agent, with limited powers . 
All contracts and agreements made by the 
Appellant shall clearly show that the same 
are contracts and agreements of the Board, 
acting through the Appellant as its au¬ 
thorized agent. 

The right and duty of the Board to exer¬ 
cise any and all powers of supervision and 
control vested in or imposed upon it by law 
remain in full force and effect; and 

That all resolutions, general or special 
orders, or office memoranda of the Board 
heretofore passed inconsistent with the reso¬ 
lution of September 30, 1921, as amended 
hereby, are repealed in so far as they con¬ 
flict with the provisions of this resolution. 
(Rec. 32-35.) 

The stipulation then recites that the Appellant 
did in fact exercise the power and authority vested 
in it by the President by his Executive Orders of 
July 11,1917, June 18,1918, and December 3,1918. 


34 


It constructed many vessels with moneys derived 
by it, as set out in paragraph 14 (Rec. 16) of the 
agreed statement, that is, with the $50,000,000 ap¬ 
propriated and paid for its capital stock, the money 
subsequently appropriated by Congress, as appeal's 
from the several appropriation acts, and with the 
proceeds of the sale, and the revenues derived from 
the use, of property acquired by the expenditure 
of money from such appropriations. The con¬ 
struction contracts in all cases provided that title 
to the completed vessels should be in the United 
States, and that the title to material assembled for 
the furtherance of work, or set up in the shipyards, 
should be in the Appellant, which was described in 
the recitals of said contracts as “representing the 
United States of America.” The Shipping Board 
on October 12, 1917, sent to all owners of ships en¬ 
rolled under the laws of the United States a notice 
effective October 15, 1917, at noon (marked 
“Exhibit F”), requisitioning such ships pursuant 
to the Executive Order of July 11, 1917. The Ap¬ 
pellant, on August 3, 1917, sent to the owners of 
American shipyards, where many other vessels 
were in process of construction, a notice (marked 
“Exhibit G”), requisitioning such vessels pursuant 
to the same Executive Order, and completed the 
construction of the vessels with the money derived 
from the above sources. By two Executive Orders 
dated June 30, 1917, and July 3, 1917, issued by 
the President under the authority of a Joint Reso¬ 
lution of Congress approved May 12,1917 (40 Stat. 
75), it was in substance ordered that through the 
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Shipping Board there should be taken over to the 
United States the possession and title of a large 
number of vessels within their jurisdiction, owned 
in whole or ip part by any corporation, citizen, or 
subject of any nation with which the United States 
was then at war. Pursuant to these Executive 
Orders, many vessels owned by corporations, citi¬ 
zens and subjects of the German Empire were 
seized by the United States, through the Shipping 
Board, and thereafter manned, equipped, and op¬ 
erated directly by the Board, or, in accordance 
with its directions, by the Appellant. (Rec. 14-15.) 

An Act of Congress approved March 4, 1921 (41 
Stat. 1382) provided that, after its approval no 
contract should be entered into or work undertaken 
for the construction of any additional vessels for 
the Shipping Board or the Appellant, and since 
that date, no contracts have been entered into and 
no further vessels have been constructed by the 
Appellant. (Rec. 15.) 

Of the $50,000,000 of capital stock of the Appel¬ 
lant, divided into 500,000 shares of $100 each, the 
Shipping Board “ on behalf of the United States ” 
subscribed for 499,993, and the seven individuals 
who were named as the first trustees, subscribed for 
one share each. A stock subscription list showing 
these facts, and a certificate by the Secretary of 
the Treasury to the effect that there was on deposit 
in the Treasury, to the credit of the trustees, the sum 
of $50,000,000, were exhibited to the Recorder of 
Deeds, at the time the original certificate was filed. 
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No payments were made for capital stock by any¬ 
one, other than the United States through the Ship¬ 
ping Board, and a total of $50,000,000 was so paid. 
On the 1st day of May, 1918, a certificate to the 
effect that the whole amount of the capital stock 
as subscribed for had been fully paid in, was made, 
verified, and dated that day by the President, and 
a majority of the trustees of the Appellant, and 
filed with the Recorder of Deeds, a copy of which 
certificate is attached to the stipulation and marked 
“ Exhibit H.” (Rec. 15, 37.) 

Certificates of stock were issued to the original 
subscribers, in accordance with their respective 
subscriptions, that is to say, certificates aggregat¬ 
ing 499,993 shares to “ United States Shipping 
Board on behalf of the United States of America,” 
and a certificate for one share to each of the seven 
individual subscribers, to enable him to qualify as 
a trustee of the Appellant at the time of the issue 
of the seven individual certificates, which was en¬ 
dorsed with an assignment to the Shipping Board, 
signed by the individual subscribers, respectively, 
and left in the stock book in the custody of the 
Secretary of the Board. (Rec. 15.) 

Original individual subscribers have, from time 
to time, resigned as trustees, and successors have 
been appointed and qualified, by the issue in the 
name of the successor of each resigning trustee of 
a separate certificate for one share, without any 
payment therefor, which has in each case been 
similarly endorsed to the Board and remained in 
the custody of its Secretary. (Rec. 15-16.) 
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All money paid to the Appellant for its afore¬ 
said capital stock was from an appropriation of 
$50,000,000 from the Treasury of the United States, 
derived from the sale of Panama Canal bonds by 
the Secretary of the Treasury, as directed by Sec¬ 
tion 13 of the Shipping Act, 1916. (Rec. 16.) 

All property acquired by, or the legal title to 
which became vested in, the Appellant has been ex¬ 
clusively the $50,000,000 appropriated and paid for 
its capital stock, as aforesaid, the sums of money 
subsequently appropriated by Congress as appears 
from the several acts appropriating the same, and 
property acquired by the expenditure thereof, and 
the proceeds of the sale, and the revenues derived 
from the use, of the property so acquired. (Rec. 
16.) 

The Appellant has always considered that its 
holdings of such property and its functioning were 
always on behalf of the United States, and that no 
private purpose was to be served by it thereby . 
(Rec. 16.) 

The organization of the Appellant for the trans¬ 
action of its affairs, at all times material hereto, is 
then outlined, but the various divisions and subor¬ 
dinate subdivisions thereof need not here be recited 
with particularity. Generally speaking, its organ¬ 
ization embraced seven trustees, its President, 
and other executive officers; a division in charge of 
a Vice President, including several departments; 
a division in charge of a Director of Traffic, includ¬ 
ing three departments; a division in charge of the 
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President, including several departments, and the 
Secretary; a division in charge of the Director of 
Finance, including three departments; a division 
in charge of the General Counsel, including three 
departments; a Field Organization outside of 
Washington, having offices and headquarters in 
various prominent foreign ports, as well as in seven 
territorial areas, designated as separate Districts, 
in our own country. (Bee. 16-17.) 

Since the organization of the Appellant the Ap¬ 
pellee has customarily accepted for transmission 
over its wires, telegraphic messages from the Ap¬ 
pellant, first, upon a form headed “ Official Tele¬ 
gram U. S. Shipping Board,” then on a form bear¬ 
ing the imprint, “ Official Telegram, U. S. Ship¬ 
ping Board Emergency Fleet Corporation, Official 
Business, Government, ” and thereafter, from June 
23, 1920 (including June and July, 1922), upon a 
form bearing the following caption: 

Original—for Dispatch 

OFFICIAL TELEGRAM—GOVERNMENT RATE 

United States Shipping Board Emer¬ 
gency Fleet Corporation Dispatch the fol¬ 
lowing immediately, via: 

(a) U. S. S. B. E. F. C. private wire. 

( b ) Western Union. 

(c) Postal. 

Forwarded for dispatch from (City:)- 

(State:)-, at — a. m. — p. m. 

Approved for dispatch by-, 

(Designation:) -. (Month:) -, 

(Day:)-, (Year:)-. (Rec. 17.) 
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The Appellee had, during said period, also ac¬ 
cepted and transmitted messages of the Appellant 
on the form provided for commercial rate mes¬ 
sages, bearing, however, additional words, import¬ 
ing that they be sent at the Government rate. 
(Rec. 17.) 

Then ensue some references to the practice fol¬ 
lowed, and a form adopted by the AppeU.ee, in re¬ 
ceiving and transmitting messages taking commer¬ 
cial rates, which, we think, require no circumstan¬ 
tial recital. (Rec. 17-18.) 

The forms above described or quoted were the 
ones prepared by the Appellant for its use, and 
were the ones on which its messages were most gen¬ 
erally written and accepted for transmission. 
When the form provided by the Appellee for its 
commercial rate business was used by the agents 
of the Appellant some words were customarily 
written thereon, to indicate that the message was 
to be sent at the Government rate; and continu¬ 
ously from the time of the organization of the Ap¬ 
pellant until May 23, 1922, the Appellee accepted 
all messages of the Appellant and charged for their 
transmission at the Government rate and gave them 
priority over commercial messages in transmission, 
without questioning that the Appellant was entitled 
to the benefit of that rate with the right of priority in 
transmission . On or about the date last mentioned, 
the Appellee caused a communication to be sent to 
the Appellant, for the first time denying the ap¬ 
plicability of the Government rate to all of the Ap- 
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pellant’s messages, and giving notice that the com¬ 
mercial rates would be thereafter applied thereto. 
(Rec. 18.) 

Of the messages involved in the case, the ones of 
which copies are annexed to the stipulation as Ex¬ 
hibit I, 1 to 19, inclusive, and to be read as a part 
thereof, are typical. All messages were sent out by 
the Appellant and paid for with funds derived by 
it from the $50,000,000 appropriated and paid for 
its capital stock, from the money subsequently ap¬ 
propriated by Congress, and from the proceeds of 
the sale, and the revenues derived from the use, of 
property acquired with said funds, in connection 
with its operations. (Rec. 18.) 

The Appellee has, continuously from the date of 
its acceptance of the restrictions and obligations 
and of the rights, powers and privileges embodied 
in the Act of July 24,1866, extended to those Execu¬ 
tive Departments headed by a Cabinet Officer, the 
Government rates for telegraphic messages, with 
the right of priority in transmission thereof, as 
heretofore stated, and has also extended the Gov¬ 
ernment rate, with the same right of priority in 
transmission, to the telegraphic communications of 
the following (with the exception with regard to 
the Appellant elsewhere stated herein). 

Interstate Commerce Commission. 

United States Shipping Board; United 
States Shipping Board Emergency Fleet 
Corporation. 
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Federal Power Commission. 

War Finance Corporation. 

United States R. R. Administration. 
Railroad Labor Board. 

The Panama Canal. 

The Federal Reserve Board. 

The Federal Trade Commission. 

United States Tariff Commission. 
General Accounting Office. 

Alien Property Custodian. 

Civil Service Commission. 

U. S. Bureau of Efficiency. 

U. S. Employees’ Compensation Commis¬ 
sion. 

Pan American Union. 

Smithsonian Institution. 

Inter-American High Commission, U. S. 
Sec. 

Natl. Home for Disabled Volunteer Sol¬ 
diers. 

Government of the District of Columbia. 
Veterans’ Bureau. 

Federal Board for Vocational Education. 
U. S. Interdepartmental Social Hygiene 
Board. 

And the Appellee has also extended the Govern¬ 
ment rate to the Judicial and Legislative branches 
of the Government. (Rec. 19.) 

The next to the last paragraph of the agreed 
statement refers to an opinion of the Attorney 
General rendered on July 10,1873, and transmitted 
to the Postmaster-General (14 Op. 278), which is 
to be read as a part of the statement, and the quo- 
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tation therein from a letter dated June 20, 1873, 
from the President of the Appellee to the Post¬ 
master-General, is admitted to be correct. (Rec. 
19). Then follows the statement that the Appellee 
has permitted the extension of the Government rate 
. to the bodies hereinbefore enumerated, upon appli¬ 
cation for the said rate made by them or on their 
behalf, as a matter of course, and without litigation 
in the courts or other final determination of the 
legality of the claims for Government rates. In 
agreeing that no final determination has been made, 
however, the parties do not intend to countervail 
such facts elsewhere appearing, if any, to which 
might be applied the rule of practical construction. 
(Rec. 19.) 

In conclusion, it is stated that, in addition to • 
the facts agreed upon, all facts of which the court 
may take judicial notice, shall be considered as 
being included in, and forming a part of, the state¬ 
ment. (Rec. 20.) 

II. 

ERRORS ASSIGNED 

As already appears, the errors assigned by the 
Appellant are six in number. As they are enu¬ 
merated in the record (Rec. 54), and heretofore re¬ 
stated, the necessity for again stating them is 
avoided. In essence, however, each error as¬ 
signed, in effect presents the same question of law 
fol* determination, thereby obviating the necessity 
of a separate consideration of the errors relied 


upon. We shall therefore consider them si 
group, and as such constituting a proper founda¬ 
tion for the ensuing discussion. 

in. 

THE ACT OF CONGRESS OF JULY 24, 1866, SUMM4BIZED 

Primarily this controversy involves the con¬ 
struction of certain provisions of the Act of Con¬ 
gress (14 3tat. L. 221) approved July 24, 1866, 
which, as originally enacted, embodied four sec¬ 
tions and bears this title: 

An act to aid in the construction of tele¬ 
graph lines and to secure to the Government 
the use of the same for postal, military, and 
other purposes. 

Section 1 of this act granted to any telegraph 
company then organized or which might thereafter 
be organized imder the laws of any State the right 
to construct, maintain, and operate lines of tele¬ 
graph (1) through and over any portion of the 
public domain of the United States, (2) over and 
along any of the military or post roads of the United 
States which then had been or thereafter might be 
declared such by Act of Congress, and (3) over, 
under, or across the navigable streams or waters 
of the United States. Disregarding a proviso im¬ 
mediately ensuing, as having no effect on the pend¬ 
ing controversy, this section then granted the fur¬ 
ther right to any such company to take and use 
from the public lands the necessary stone, timber, 
and other materials for its posts, piers, stations, 
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and other needful uses in the construction, mainte¬ 
nance, and operation of its lines of telegraph, and 
to preempt and use such portion of the unoccupied 
public lands subject to preemption through which 
its lines of telegraph might be located as might be 
necessary for its stations, not exceeding forty acres 
for each station. It was declared that the stations 
should not be within fifteen miles of each other. 


The important section of the act, and which re¬ 
quires particular consideration, is Section 2 there¬ 
of, which reads as follows: 


j That telegraphic communications between 
I / the several departments of the Government 
/ / of the United States and their officers and 
/ / agents shall in their transmission over the 
/ / lines of any of said companies have priority 
j / over all other business, and shall be sent at 

| / rates to be annually fixed by the Postmaster- 

General. 


The effect of Section 3, briefly summarized, is to 
make the rights and privileges granted by Section 
1 of the act nontransferable by any company be¬ 
coming a beneficiary thereof, and to permit the 
United States to purchase, for postal, military, and 
other purposes, the telegraph lines, property, and 
effects of any company accepting the benefits of the 
act, at an appraised value to be ascertained in the 
manner provided in that section. 

Section 4 reads as follows: 


That before any telegraph company 
shall exercise any of the powers or privileges 


i 
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conferred by this act such company shall 
file their written acceptance with the Post¬ 
master-General of the restrictions and obli¬ 
gations required by this act. 

In compliance with the terms of this section, the 
Board of Directors of the Appellee, on June 5,1867, 
adopted a resolution accepting the provisions of the 
act with all the powers, privileges, restrictions, and 
obligations conferred and required thereby, and on 
June 8, 1867, pursuant to the resolution, filed with 
the Postmaster-General its written acceptance of 
the provisions of the act, and of the restrictions 
and obligations imposed and required thereby. 
(Rec. 6, 23-24.) 

IV 

UPON THE ACCEPTANCE BY THE APPELLEE OF THE BE- 
STBICTIONS AND OBLIGATIONS BEQUIBED BY THE ACT 
A CONTBACT WAS CBEATED 

The grant of the rights, privileges, and property 
embraced within Section 1 of this act, upon the 
acceptance thereof by the Appellee constituted a 
contract between it and the Government. The 
rights, privileges, and property so granted may 
properly be denominated franchises from the sov¬ 
ereign vesting in the Appellee, upon its acceptance 
made and filed as above stated. The terms of the 
contract so created must be found in the act itself.. 

Russell v. Sebastian, 233 U. S. 195, 204. 

New Orleans Gas Go. v. Louisiana Light 
Co. 115 U. S. 650, 660. 


9 
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New Orleans Water Works Co. v. Rivers, 
115 U. S. 674, 680, 681. 

Walla Walla v. Walla Walla Co., 172 U. S. 
1, 9. 

Louisville v. Cumberland Tel. Co., 224 
U. S. 649, 663, 664. 

Grand Trunk Rwy. Co. v. South Bend, 227 
U. S. 544, 552. 

Owensboro v. Cumberland Telephone 
Company, 230 U. S. 58, 65. 

Boise Water Company v. Boise City, 230 
U. S. 84, 90, 91. 

Dillon Municipal Corp., 5th ed., sec. 1242. 

California v. Pacific R . R. Co., 127 U. S. 
1, 40. 

V 

PRINCIPLE OF STRICT CONSTRUCTION NOT APPLICABLE 

Before discussing the questions of law necessa¬ 
rily involved in this controversy, it seems appro¬ 
priate at the threshold to determine what, if any, 
rule or rules of construction should be applied in 
ascertaining the true meaning of those provisions 
of this legislative contract, which require special 
consideration. If the case demanded a determina¬ 
tion of the scope and limits of the grant, that is, 
what rights, privileges, and property are included 
within its terms as having vested in the Appellee, 
upon the acceptance by it of the grant, the first 
section of the act alone would require analysis, for 
in no other part of the act is there any language 
which can be construed as granting, or offering to 
grant any rights, privileges, or property to any 
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telegraph company which might avail itself of the 
rights and privileges included within its terms. 
But the scope or extent of the grant is in nowise in¬ 
volved. Nevertheless it seems not amiss to refer in 
a prefatory way to the rule applied in the class of 
cases calling for its application and stated by Chief 
Justice Taney in the case of Charles River Bridge 
v. Warren Bridge, 11 Pet. 420, that— 

The principle is recognized that in grants 
by the public nothing passes by implication . 

This rule of strict construction, as applied to 
grants of a certain character, is expressed by the 
courts in various other forms such as that they— 

are to be construed strictly in favor of the 
public— 

that— 

ambiguities are to be resolved against the 
grantee— 

and that rights asserted against the sovereign—* 

must be clearly defined and not rest on in¬ 
ference or presumption. 

The following are illustrative of the class of cases 
wherein the principle of strict construction has 
been applied to legislative grants designed primar¬ 
ily and principally to benefit and promote the in¬ 
terests of private individuals or private corpora¬ 
tions. 

Water Co. v. Knoxville, 200 U. S. 22, 33. 
Russell v. Sebastian, 233 U. S. 195, 205. 
Blair v. Chicago, 201 U. S. 400, 472, 473. 
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Oregon Ry. Co. v. Oregonian Railway Co.. 
130 U. S. 1, 26. 

Metropolitan Street Ry. Co. v. New York, 
199 U. S. 1, 37. 

This principle of construction so variously ex¬ 
pressed has been uniformly applied with regard 
to the extent of grants of the character involved in 
the foregoing cases. As was said by Mr. Justice 
Hughes, speaking for a majority of the court, in 
the Oregon Railway Case, supra: 

It is to be remembered when a statute 
making a grant of property, or of powers, or 
of franchises, to a private individual or a 
private corporation becomes the subject of 
construction, as regards the extent of the 
grant, the universal rule is that in doubtful 
points the construction shall be against the 
grantee and in favor of the Government or 
the general public. 

These references to the rule of strict construc¬ 
tion as applied to public grants made to promote 
the interests of private individuals or private 
corporations are merely introductory for the pur¬ 
pose of illustrating that the rule is employed in 
proper cases in fixing the extent and limits of such 
grants, i. e., in determining what rights, privileges, 
or franchises have vested in the grantees there¬ 
under. But this principle of strict construction 
is not applicable to any of the provisions contained 
in the Act of July 24, 1866. That act is not one 
making a grant of rights, privileges, or property 
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to any particular private corporation. It consists 
of an open offer by the Government to grant to 
any telegraph company, then or thereafter organ¬ 
ized under the laws of any State, the rights, privi¬ 
leges, and property enumerated in Section 1 of 
the act, when any such company should comply 
with the terms of Section 4 by accepting the restric¬ 
tions and obligations required by the act. It, 
therefore, in no sense created or could create a 
monopoly in favor of any particular company as 
is so frequently the case when franchises are 
granted to particular private corporations. Cases 
from the Supreme Court hereafter cited declare 
that the act was passed to promote and secure the 
interests of the Government, and to insure the con¬ 
venient transmission of intelligence from place to 
place by the Government, and that any company 
operating under the act occupies the position of 
an instrument of foreign and interstate commerce 
and of a Government agent for the transmission 
of messages on public business . The title of the 
act itself declares that it was enacted to aid in 
the construction of telegraph lines, and to secure 
to the Government the use of the same for postal, 
military and other purposes. These are public 
purposes of the greatest moment, and these the act 
was designed to accomplish. Both the Government 
and the people therefore were the intended bene¬ 
ficiaries of the legislation, even though private 
interests would also enjoy its benefits. 
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VI 

THE ACT OF JULY 24, 1866, WAS ENACTED AT A CRITICAL 
PERIOD IN THE HISTORY OF THE COUNTRY FOR NA¬ 
TIONAL PURPOSES, ORIGINATING IN NATIONAL NECES¬ 
SITIES TO SUBSERVE NATIONAL ENDS AND TO PRO¬ 
MOTE THE PUBLIC INTERESTS AND W ELF ARK IT 
SHOULD, THEREFORE, RECEIVE A BROAD LIBERAL CON¬ 
STRUCTION TO ACCOMPLISH THE PARAMOUNT OBJECTS 
WHICH CONGRESS HAD IN VIEW 

Legislation similar in principle, and having sim¬ 
ilar purposes in view, is reviewed in the case of 
United States v. Union Pacific R . R. Co., 91 U. S. 
72. In that case, there was reviewed certain pro¬ 
visions of the Act of July 1, 1862, 12 Stat 489, en¬ 
titled : 

An act to aid in the construction of a rail¬ 
road and telegraph line from the Missouri 
River to the Pacific Ocean, and to secure to 
the Government the use of the same for 
postal, military, and other purposes. 

The close similarity of this title to that of the Act 
of July 24, 1866, is readily apparent. The Act of 
1862 was passed during the Civil War and the Act 
of 1866 soon after its termination, when the great 
empire between the Missouri River and the Pacific 
Ocean was almost an uninhabited wilderness. In 
the case just referred to, it became necessary for 
the court to interpret certain language contained in 
the Act of 1862. The language which the court 
used in reaching its conclusions is illuminating. At 
page 79, the court, speaking through Mr. Justice 
Davis, said: 

The Act speaks the will of Congress, and 
this is to he ascertained from the language 
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used . But courts, in construing a statute, 
may with propriety recur to the history of 
the times when it was passed; and this is 
frequently necessary, in order to ascertain 

the reason as well as the meaning of par¬ 
ticular provisions in it. 

The learned Justice then referred to the war of 
rebellion which was in progress when the act was 
approved, and stated that, owing to complica¬ 
tions with England, the country had become 
alarmed for the safety of our Pacific possessions, 
the loss of which was feared in case those compli¬ 
cations should result in an open rupture. Even if 
this fear was groundless, said the court, it was 
quite apparent that we were unable to furnish 
that degree of protection to the people occupying 
them which every Government owes to its citizens. 
Although the threatened danger was averted, wis¬ 
dom pointed out the necessity of making suitable 
provision for the future. This could be done in no 
better way, said the court, than by the construction 
of a railroad across the continent because such a 
road would bind together the widely separated 
parts of our common country, and furnish a cheap 
and expeditious mode for the transportation of 
troops and supplies. If, it was added, it did noth¬ 
ing more than afford the required protection to the 
Pacific States, it was felt that the Government, in 
the performance of an imperative duty, could not 
justly withhold the aid necessary to build it; and 
so strong and pervading was this opinion, that it is 
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by no means certain that the people would not have 
justified Congress, if it had departed from the 
then settled policy of the country regarding work 
of internal improvement, and charged the Govern¬ 
ment itself with the direct execution of the enter¬ 
prise. It was then said that the public mind was 
directed to the end in view, rather than to the par¬ 
ticular means of securing it. Although the road 
was a military necessity, there were other reasons 
active at the time in producing an opinion for its 
completion besides the protection of an exposed 
frontier. There was a vast unpeopled territory ly¬ 
ing between the Missouri and Sacramento Rivers, 
which was practically worthless without the fa¬ 
cilities afforded by a railroad for the transporta¬ 
tion of persons and property. With its construc¬ 
tion, the agricultural and mineral resources of this 
territory could be developed, settlements made 
where settlements were possible, and thereby the 
wealth and power of the United States largely in¬ 
creased; and there was also the pressing want, in 
time of peace even, of an improved and cheaper 
method for the transportation of the mails, and of 
supplies for the army and the Indians. 

For these reasons, so graphically stated by the 
court, the Government, pursuant to the terms of 
the act, contributed liberally to the building of the 
railroad by subsidy bonds and land grants, thereby 
inducing private capital and enterprise to coop¬ 
erate in consummating the project. After this 



preliminary historical review, the court, at page 
80, said: 

This enterprise was viewed as a national 
undertaking for national purposes. 

And, at page 81: 

The project of building the road was not 
conceived for private ends; and the preva¬ 
lent opinion was, that it would not be worked 
out by private capital alone. It was a 
national work, originating in national ne¬ 
cessities, and requiring national assistance. 

Then, after conceding that the scheme contem¬ 
plated profit to individuals, the court said at page 
81: 

But the primary object of the Govern¬ 
ment was to advance its own interests . 

A group of individuals having obtained a char¬ 
ter from the United States to build the Union Pa¬ 
cific Railroad, a controversy subsequently arose be¬ 
tween the Government and the Railroad Company, 
which was organized to build the road, with re¬ 
spect to the true meaning of certain provisions con¬ 
tained in the Act of 1862. The Government in¬ 
voked the rule that a grant of privileges and ex¬ 
emptions to a corporation must be strictly con¬ 
strued. But nowhere throughout the opinion did 
the court apply, or expressly refer to, this prin¬ 
ciple. It was stated that vast as was the work, and 
limited as were the private resources to build it, 
the growing wants, as well as the existing and fu¬ 
ture military necessities, of the country demanded 


that the railroad be completed. Under the stimu¬ 
lus of these considerations, Congress, it was further 
said, acted, not for the benefit of private persons , 
nor in their interest, but for an object deemed es¬ 
sential to the security as well as the prosperity of 
the nation. In upholding the contention of the 
company, the court said (85) that the language of 
the act should be taken— 

in its natural and obvious sense 

and 

as commonly understood, 

and that to adopt the contention of the Govern¬ 
ment would be to extend— 

contrary to all legal rules, the operation of 
words by a forced construction beyond their 
real and ordinary meaning. 

It was then said (86) that— 

the natural meaning of the words 

should be adopted as the true meaning, and finally 
(91) that— 

The rights of the parties rest upon a 
statute of the United States. Its words, as 
well as its reason, spirit, and intention, leave, 
in our opinion, no room for doubt as to its 
true meaning. 

In the case of the United States v. Denver and 
Rio Grande R. R. Co., 150 U. S. 1, questions were 
presented involving the proper construction of the 
Act of Congress of March 3, 1875, 18 Stat. 482, c. 
152, entitled “An act granting to railroads the 
right of way through the public lands of the United 
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States.” The general nature and purposes of this 
act, the court said, were manifestly to promote the 
building of railroads through the immense public 
domain remaining unsettled and undeveloped at 
the time of its passage. It was not, said the court, 
a mere bounty for the benefit of the railroads that 
might accept its provisions, but was legislation in¬ 
tended to promote the interests of the Government, 
in opening to settlement, and in enhancing the 
value of those public lands through or near which 
such railroads might be constructed. By the act> 
a general offer was made to any and all railroad 
companies of so much of the public domain as 
might be necessary for rights of way, and ground 
adjacent thereto for station buildings, depots, ma¬ 
chine shops, side tracks, turnouts, and water sta¬ 
tions, with the right to take timber from the public 
lands adjacent to the roads for the construction of 
the railways, provided such railroad companies 
should comply with the provisions of Section 4 of 
the act. No railroad company could claim the 
benefits of the act until it had accepted its pro¬ 
visions, but after acceptance the right was given to 
use material “necessary for the construction of 
said railroad.” The court said (12-13) that:— 

In its ordinary acceptation and enlarged 
sense the term railroad fairly includes all 
structures which are necessary and essential 
to its operation. As already stated, it was 
not the intention of Congress to aid in the 
mere construction of the roadbed or road- 
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way, but to aid in the construction of the 
railroad as such, which term has a far more 
extended signification than the mere track or 
roadway . * * * It is no forced interpre¬ 
tation to hold that the right to take timber 
was intended to aid in the erection of struc¬ 
tures without which the railroad would have 
been practically useless, 

constituting, as they do, necessary and indispen¬ 
sable appendages thereto. 

Then, on page 14, again referring to the Act of 
1875, the court said: 

When an Act, operating as a general law, 
and manifesting clearly the intention of Con¬ 
gress to secure public advantages, or to sub¬ 
serve the public interests and welfare by 
means of benefits more or less valuable, offers 
to individuals or to corporations as an in¬ 
ducement to undertake and accomplish great 
and expensive enterprises, or works of a 
quasi public character in or through an im¬ 
mense and undeveloped public domain, such 
legislation stands upon a somewhat different 
footing from merely a private grant, and 
should receive at the hands of the court a 
more liberal construction in favor of the pur¬ 
poses for which it was enacted . 

It is true that in the two cases just reviewed, the 
court, in expounding the statutes in question, ap¬ 
plied a liberal and enlarged rule of construction 
thereto in favor of the companies which were the 



beneficiaries of the grants. But, it does not follow, 
and is not logical, that the principle of liberal con¬ 
struction of statutes of that character is to be ap¬ 
plied solely in favor of those who acquire valuable 
rights thereunder. This is apparent from the case 
of Bradley v. New York, etc., R. R. Co., 21 Conn. 
294 (cited with approval by the court in the Denver 
and Rio Grande case, supra ) wherein the court 
at pages 306-307 liberally construes statutory pro¬ 
visions similar in their general character, against 
the grantee of valuable rights and franchises, and 
in favor of a landowner, whose land was immedi¬ 
ately adjacent to the line of railroad constructed 
under the grant. The court declared that general 
legislation in regard to those subjects in which the 
public at large is interested, dictated by a regard 
for the benefit of the public generally and enacted 
for the common good, is entitled to be viewed with 
less jealousy and distrust than such private grants 
as are enacted to promote the interests of particular 
persons. As to statutory provisions of the char¬ 
acter first referred to by the court, enacted for the 
benefit of the public generally, and for the common 
good, the court said that they should be— 

expounded largely and beneficially for the 

purposes for which they were enacted. 

Again in the case of California v. Pacific Rail¬ 
road, 127 U. S. 1, the court, in holding that impor¬ 
tant franchises granted to the Central Pacific Rail- 
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road Company by the United States were not legiti¬ 
mate subjects of taxation by the State of Califor¬ 
nia, said, at page 40, with reference to those fran¬ 
chises: 

They were granted to the company for na¬ 
tional purposes and to subserve national 
ends . 

It is clear that the Act of 1866 was enacted with 
the same general end in view, as the railroad legis¬ 
lation expounded in the foregoing cases. The act 
is not in any sense a grant to a particular private 
corporation. By its express terms it is an open 
offer to grant to any telegraph company, then or 
thereafter organized, the rights and privileges 
enumerated in Section 1, upon the acceptance by 
any such company of the restrictions and obliga¬ 
tions required by the Act. Strictly analogous to 
the railroad act involved in the Union Pacific case, 
supra, the project of constructing telegraph lines 
under the Act of 1866 “was not conceived for pri¬ 
vate ends,” but, as further applying and adopting 
the language of the court in that case— 

It was a national work originating in na¬ 
tional necessities, 

and by its passage— 

The primary object of the Government 
was to advance its own interests, 

because it was— 

deemed essential to the security as well as 
the prosperity of the nation. 


The Act of 1866, to adopt the language of the 
court in the Denver and Rio Grande case, supra, 
was— 

legislation enacted to promote the interests 

of the Government. 

# ^ 

It is unnecessary to enlarge upon the necessity, 
existing in 1866, of aiding and encouraging the con¬ 
struction of telegraph lines, especially throughout 
the great undeveloped Western empire, as a means 
for promptly and conveniently transmitting intel¬ 
ligence both by the Government itself and by the 
people inhabiting and to inhabit that enormous 
frontier territory. Telegraph lines were indis¬ 
pensable instrumentalities to be used in coopera¬ 
tion with the projected railroad facilities and to 
accomplish the same general purposes. It follows, 
then, that the Act of 1866 was not a private grant, 
but, as said by the court in the Denver and Rio 
Grande case, supra, in respect of the Railroad Act 
of 1875, it operates as a general law and manifests 
clearly the intention of Congress to secure public 
advantages and to subserve the public interests and 
welfare. It therefore, as further said by the court 
in that case, stands upon a different footing from 
a merely private grant— 

and should receive at the hands of the 
court a more liberal construction in favor 
of the purposes for which it was enacted. 

In Russell v. Sebastian, 233 U. S. 195, a State 
constitutional provision in effect made a public 
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offer to any individual or company, under certain 
restrictions, of the privilege of using the streets 
and thoroughfares of any city in the State for the 
purpose of supplying such city and its inhabitants 
either with gaslight, or other illuminating light, 
or with fresh water for domestic and all other pur¬ 
poses. The offer was accepted by a gas company, 
which proceeded to supply the inhabitants of a cer¬ 
tain city with gas. A dispute arose involving the 
proper interpretation of the constitutional provi¬ 
sion. Speaking for a unanimous court, Mr* 
Justice Hughes, after analyzing the provision in 
question, said, at p. 205, that— 

It will not be questioned that it must re¬ 
ceive, as the State Court said in People v. 
Stephens (62 California, p. 233), “ a prac¬ 
tical, common-sense construction.” 

In Mo., etc., Ry. Co. v. Kan. Pac. Ry. Co., 97 U. S* 
491, wherein two railway corporations claimed 
lands under grants from the United States, the 
court, at page 497, said: 

It is always to be borne in mind, in con¬ 
struing a congressional grant, that the act 
by which it is made is a law as well as a con¬ 
veyance, and that such effect will be given 
to it as will carry out the intent of Congress. 

To the same effect see— 

Winona, etc., R. R. Co. v. Barney, 113 
U. S. 618, 625. 

Hall v. Russell, 101 U. S. 503, 509. 

Platt v. Union Pacific R. R. Co., 99 U. S. 
48, 59, 60. 


In the latter case, the court, in giving a broad 
liberal construction to an Act of Congress granting 
public lands to a railroad company, held that the 
words “ or disposed of ” contained in the act were 
undeniably apt words to indicate a transfer of the 
lands by mortgage. 

While the Act of 1866 is to be construed so as to 
carry out the intention of Congress, yet it did not 
constitute a grant in praesenti when it was ap¬ 
proved. This is true, because, as said by the court 
in Hall v. Russell, supra: 

There can not be a grant unless there is a 
grantee, and consequently there can not be 
a present grant unless there is a present 
grantee. If, then, the law making the grant 
indicates a future grantee and not a ’ 
present one the grant will take effect 
in the future and not presently. In 
all the cases in which we have given 
* * * words the effect of an im- 

• . 

mediate and present transfer, it will be 
found that the law has designated the gran¬ 
tee qualified to take, according to the terms 
of the law, and actually in existence at the 
time * * *. In other words, when an 

immediate grant was intended an immediate 
grantee having all the requisite qualifica¬ 
tions was named. 

Such is not the case here. The Act of 1866^ 
when approved, was a mere offer on the part of the 
Government to any telegraph company which 


might thereafter formally accept its restrictions 
and obligations as required by Section 4. When 
the Appellee accepted the act, according to its 
terms, it became a grantee thereunder, and the act 
immediately became operative as to it. In con¬ 
struing the act, in harmony with the intent of Con¬ 
gress in enacting it, as was said in the Platt case 
supra, every part of the act must be regarded, and 
it must be so expounded, if practicable, as to give 
effect to every part of it. “We are/* said the 
court in that case— 

seeking for the intention of Congress, and 
to discover that we may look for the para¬ 
mount object which Congress had in vieiv, 
as well as the means by which it proposed 
to accomplish that object. 

As applied to this controversy, it is section 2 of 
the act to which we must primarily look in ascer¬ 
taining the rights and obligations of the parties 
thereunder. In complying with that section the 
Appellee assumes burdens rather than receives 
benefits, while, per contra, the Government re¬ 
ceives the benefits instead of surrendering any of 
its sovereign rights or powers. It really embodies 
the chief conditions upon which the rights, prop¬ 
erty, and franchises, stated in section 1, were 
granted to any accepting telegraph company. The 
benefits which the Government has received, re¬ 
ceives, and is to receive, under section 2 (with the 
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rights conferred upon it by section 3) may prop¬ 
erly be said to constitute the consideration for the 
grants expressed in section 1. 

VII 

IN DETERMINING THE SCOPE AND INTENT OF SECTION 2 
OF THE ACT OF JULY 24, 1866, THE TITLE OF THE ACT 
DISTINCTLY SUPPORTS A BROAD LIBERAL CONSTRUC¬ 
TION OF THAT SECTION, WHICH MOREOVER SHOULD 
BE CONSTRUED AS BEING PROSPECTIVE IN ITS OPERA¬ 
TION 

For convenience, and owing to its importance, we 
quote again Section 2 of the act: 

That telegraphic communications between 
the several departments of the Government 
of the United States and their officers and 
agents shall, in their transmission over the 
lines of any of said companies, have priority 
over all other business, and shall be sent at 
rates to be annually fixed by the Postmaster 
General. 

It will be observed that by this section the Appellee 
is obligated (1) to give priority over all other busi¬ 
ness to telegraphic communications between the 
several departments of the Government and their 
officers and agents, and (2) to transmit such com¬ 
munications at rates to be fixed annually by the 
Postiuaster-GeneraL The Appellee has always 
given priority of transmission to the telegraphic 
co mmuni cations of the principal Executive Depart¬ 
ments of the Government and has charged and 
received the rates fixed by the Postma&ter-General 
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for that service as against the higher commercial 
rates to the public generally. It has always given 
the same recognition, and yielded the same valu¬ 
able privileges, to the Legislative and Judicial De¬ 
partments, as well as to many inferior recognized 
branches of the Government service, since their 
creation, respectively, including the Interstate 
Commerce Commission, the Federal Power Com¬ 
mission, the War Finance Corporation, the Rail¬ 
road Labor Board, the Panama Canal, the Federal 
Reserve Board, the Federal Trade Commission, the 
United States Tariff Commission, the Alien Prop¬ 
erty Custodian, the Civil Service Commission, the 
Smithsonian Institution, the Veterans’ Bureau, and 
many other subordinate boards, commissions, and 
bureaus constituting branches or subdivisions of 
Governmental activities, including the United 
States Shipping Board. Moreover, which is of the 
utmost significance, from the time of its creation on 
April 16, 1917, continuously until May 23, 1922, a 
period of over five years, the Appellee— 

accepted all messages of the Fleet Corpora¬ 
tion and charged for their transmission at 
the Government rate and gave them priority 
over commercial messages in transmission 
without questioning that the Fleet Corpora¬ 
tion was entitled to the benefit of that rate 
with the right of priority in transmission. 
(Rec. 18.) 

On the last named date the Appellee, for the first 
time, denied the applicability of the Government 
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rate to Appellant’s messages, and gave notice that 
regular commercial rates would thereafter be ap¬ 
plied thereto. (Rec. 18.) It therefore now re¬ 
fuses to grant to the Appellant either the preferen¬ 
tial service or the benefit of the reduced rates, which 
are “in general terms forty (40) per centum of the 
legal commercial rates” with respect to domestic 
telegrams, and fifty (50) per centum thereof with 
respect to cablegrams. (Rec. 6.) Its refusal is 
necessarily based upon the contention that the Ap¬ 
pellant is not a department of the Government 
within the meaning of Section 2 of the Act of 1866. 
The essential problem for solution, therefore, is 
whether the Appellant falls within or without the 
category of Government departments as contem¬ 
plated by that section. 

It is obvious that Section 2 of the act is not lim¬ 
ited in its application to the Governmental depart¬ 
ments functioning at the time of its approval. In 
substance, it says that “the several departments” 
of the Government and their officers and agents 
shall be the beneficiaries of the rights conferred. 
To generalize, this means, in the final analysis, that 

the Government of the United States is entitled 
to the benefits accruing from the privileges be¬ 
stowed. Under Section 1 the Constitutional entity 
the “United States of America” grants the admit¬ 
tedly valuable rights, privileges and property em¬ 
braced within its terms to any telegraph company 
choosing to become a grantee thereunder. Under 


Section 2 any such grantee, as a partial considera¬ 
tion for the grant so inuring to it, agrees in effect 
to give the Government of the United States, as a 
whole, the benefits, recited therein, of priority in 
the transmission of its messages and of reduced 
rates therefor. That such is the intent and spirit of 
that section is emphasized and reinforced by the 
language of the title which we again quote: 

An act to aid in the construction of tele¬ 
graph lines and to secure to the Government 
the use of the same for postal, military and 
other purposes. 

The cases of U . S. v. Fishery 2 Cranch, 358, 386; 
U. S. v. Palmer, 3 Wheat, 610, 631, and Coosaw 
Mining Company v. South Carolina, 144 U. S. 550, 
563, and many others to the same effect, support 
the principle that, in expounding a statute, while 
express provisions in the body thereof can not be 
controlled or restrained by the title, yet the title 
may be consulted in ascertaining the intent of a 
statute which is of doubtful meaning or susceptible 
of different constructions. From the title it ap¬ 
pears that one of the purposes of the act was to 
secure “to the Government” the use, for the pur¬ 
poses stated, of any telegraph lines constructed 
under it. In other words, the Government in its 
entirety, including all of its departments, is made 
the beneficiary of the preferential right to use the 
telegraph lines. True, in the body of the act the 
language used is that telegraphic communications 
between “the several departments of the Govern- 
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ment” shall have priority and take the reduced 
rates, but it is obvious that the intent of the act, 
especially when the title is given its due weight, 
was to confer upon the Government as a complex 
whole the rights secured by Section 2. This justifies 
the obvious conclusion that the rights thus to be en¬ 
joyed should not be confined to the departments of 
the Government already created and functioning 
when the act was approved. An opposite conclu¬ 
sion, that only the departments then existing would 
come within the scope of the act, would be contrary 
to the elementary rule of statutory construction 
that when a statute is expressed in general terms 
it will be construed to apply not only to things and 
conditions existing at its passage, but also will be 
given a prospective interpretation, by which it will 
be made to apply to such as come into existence 
thereafter. 

Krichman v. United States, 256 U. S. 
363, 366. 

Osborne v. City of Detroit, 32 Fed. 36, 41. 

White v. United States, 191 U. S. 545, 
552. 

Shreveport v. Cole, 129 U. S. 36, 47. 

Fiillerton, etc., Lumber Co. v. Northern 
Pacific Ry. Co., 266 U. S. 435, 437. 

The principal departments functioning pursuant 
tn Congressional action at the time of the approval 
of the aCt in question wei*e seven in hifinber, khotoi 
as Executive toepartntents, and consisted '6f the 
State, War, Navy, Treasury, Post Office, and In¬ 
terior Departments, and the Department of Justice. 


The Act of 1866 was enacted soon after the close 
of the Civil War. It was then known that the coun¬ 
try would inevitably increase in population, that its 
industries would increase and become more diversi¬ 
fied, and that the burdens and activities devolving 
upon the Government would constantly increase 
and assume many new forms and varieties. There¬ 
fore, it is logical to assume that Congress, when it 
passed the act, and the Appellee, when it filed its 
acceptance thereof, were endowed with sufficient 
intelligence and foresight to expect that, at the be¬ 
hest of public opinion and to serve the interests of 
the people, additional departments of the Govern¬ 
ment would be created from time to time charged 
with the duty of directing and controlling the new 
activities arising from a more complex civilization. 
And such has been the case. In 1889, there was 
created the Department of Agriculture, in 1903 
that of Commerce and Labor, while in 1913 the De¬ 
partment of Labor was established as a separate 
department. There is no doubt that upon the crea¬ 
tion of these new departments they became entitled 
to enjoy the privileges and immunities conferred by 
section 2 of the Act of 1866. This is because that 
section, as stated, operated and still operates in 
futuro and was and is subject to a prospective inter¬ 
pretation. This principle is applicable to the con¬ 
stitution as well as to statutes. In South Carolina 
v. United States, 199 U. S. 437, Mr. Justice Brewer, 
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speaking for a majority of the Court, said at pages 
448-449: 

• 

The Constitution is a written instrument. 
As such, its meaning does not alter. That 
which it meant when adopted it means now. 
Being a grant of powers to a Government its 
language is general, and as changes come in 
social and political life it embraces in its 
grasp all new conditions which are within 
the scope of the powers in terms conferred. 
In other words, while the powers granted 
do not change, they apply from generation 
to generation to all things to which they are 
in their nature applicable. 

To the same effect see— 

Pensacola Telegraph Co. v. Western 
Union , 96 U. S. 1, 9. 

In Re Debs, 158 U. S. 564, 591. 

VIII 

THE WORD “DEPARTMENTS” OCCURRING IN SECTION 2 
OF THE ACT OF JULY 24, 1866, WAS USED IN ITS NATU¬ 
RAL ORDINARY UNRESTRICTED SENSE. IT IS NOT A 
WORD OF TECHNICAL IMPORT, BUT ONE OF COMMON 
USE FAMILIARLY EMPLOYED IN ITS GENERIC SENSE 
IN THE EVERY DAY SPEECH OF THE PEOPLE, AND AS 
SUCH INCLUDES ALL BOARDS, COMMISSIONS, BUREAUS, 
SUBDIVISIONS, BRANCHES, AND AGENCIES OF THE GOV¬ 
ERNMENTAL ORGANIZATION, TRANSACTING BUSINESS 
FOR THE GOVERNMENT, INCLUDING THE APPELLANT 

General definitions of the word “ department,” 
as constructed by the lexicographers, clearly 
justify the principles stated. In the Century Dic¬ 
tionary these general definitions are assigned to 
the word: 

A branch of the Government; a distinct 
part of a governmental organization; as the 
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legislative, executive and judicial depart¬ 
ments . 

Another example is found in the definitions in 
Webster’s Collegiate Dictionary: 

A part or subdivision * * *. A sub¬ 
division of business or official duty; * * * 
a division of governmental administration. 

That the Appellant, within the foregoing defi¬ 
nitions, has been, since its creation, a recognized 
example of a “part or subdivision” of the general 
Government, or, as otherwise put, a “ division ” of 
“ Governmental administration ” is so obvious as to 
amount to a demonstration. Not only by the law 
authorizing its creation, but in the public press, in 
widely circulated pamphlets and magazines, in 
books, in public speeches of public men and en¬ 
lightened private citizens, in Presidential ad¬ 
dresses and messages, ih Congressional debates, in 
voluminous testimony given in public Congres¬ 
sional investigations, and through many other 
avenues, the information has been disseminated in¬ 
to every household in the land that the Shipping 
Board and the Appellant, both created during a 
devastating war, have always functioned as Gov¬ 
ernmental agencies, clothed with and exercising 
powers and discharging duties of a soverign na¬ 
ture, with no private interests of any kind to pro¬ 
mote or subserve. 

As said, Congress has created in all ten Execu¬ 
tive Departments specifically designated as such. 
(1 U. S. Comp. Stat. Ann. bottom pages 86 to 435 r 
inclusive; 3 Fed. Stat. Ann. 2nd Ed. pp. 245-263.) 
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After enacting gefriefal provisions applicable to 
aU the departments, subsequent Sections follow in 
express terms creating each of the departments. 
To illustrate, R. S. Sec. 199 provides that— 

There shall be At the seat of Government 
an Executive Department to be known as the 
Department of State, and a Secretary of 
State, who shall be the head thereof. 

Subsequent sections and amendatory legislation 
created the other departments in similar terms with 
proper substitutions to make them applicable. The 
legislation prescribes the duties to be performed 
by the head of each department and his subordi¬ 
nates, and attached to some of the departments, and 
subject to their control and supervision, are various 
inferior bureaus, boards, and commissions. At¬ 
tention is directed to the first two sections of the 
statutory provisions creating these Executive De¬ 
partments as containing a limitation upon the ap¬ 
plication of the word “department” as used there¬ 
in. The first section (R. S. Sec. 158) declares: 

The provisions of this title shall apply 
to the following executive departments— 

which language is followed by an enumeration of 
the departments. The next section (R. S. Sec. 
159) reads as follows: 

The word ‘ department ’ ivhen used alone 
in this title, and titles five, six, seven, eight* 
nine, ten, and eleven means one of the Execu¬ 
tive Departments enumerated in the preced¬ 
ing section. 
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The titles five to eleven, inclusive, referred to in 
this section, are those embodying the statutes creat¬ 
ing the first seven Executive Departments already 
referred to. As the three Departments subse¬ 
quently created were created by amendments made 
to Section 158, it follows that the word “ depart¬ 
ment,” when used in the title referred to, would 
mean any one of the entire ten departments. Here 
then we have positive statutory declarations to the 
effect that the provisions of the title containing 
this legislation shall apply to the ten Executive 
Departments and that the word “ department ” in 
the title is restricted in its meaning to one of the 
Executive Departments enumerated in the first 
section as now amended. It must be conceded that 
in other legislation of Congress the word “ depart¬ 
ment ” could very properly be used in a broad 
generic sense, so as to include other departments, 
branches, and subdivisions, whether of a purely 
executive nature or otherwise, and whether charac¬ 
terized as boards, divisions, bureaus, or commis¬ 
sions. The use of the word, in its plural form, in 
the Act of 1866, affords an excellent example. 

As long ago as July 10, 1873, the Attorney 
General, at the request of the Postmaster General, 
rendered an opinion (14 op. 278), in which, after 
quoting the title of the Act of 1866 and Section 2 
thereof in full, he said: 

Manifestly, the object of this section, as 
indicated by the title of the act, was to re¬ 
quire such companies as availed themselves 


of its benefits to transact the business of the 
Government at rates to be annually fixed by 
the Postmaster-General. 

The word is often used by the courts in its broad, 
generic sense as meaning any branch or division of 
governmental administration. 

In United States v. Allison, 91 U. S. 303, it was 
held that the Government Printing Office, headed 
by a Superintendent, is not a bureau or division of 
either of the Executive Departments, yet, says the 
court, at p. 307: 

The Superintendent seems to have a de¬ 
partment of his own in which he is in a sense 
supreme. 

In Kilbourn v. Thompson, 103 U. S. 168, the court 
says, at page 190, that it is believed to be one of the 
chief merits of the American system of written con¬ 
stitutional law that all the powers entrusted to Gov¬ 
ernment, whether State or national, are divided into 
“ three grand departments/’ the executive, the leg¬ 
islative, and the judicial. Yet in the next sentence 
the court refers to these three divisions by using the 
words “departments” and “branches” interchange¬ 
ably. 

In Caha v. United States, 152 U. S. 211, the 
court, at pages 221-222, held that the courts of the 
United States would take judicial notice of rules 
and regulations prescribed by the Interior Depart¬ 
ment, and in so holding referred to the statutory 
power— 

entrusted to either of the principal depart¬ 
ments 
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of Government to prescribe rules and regulations 
for the transaction of business in which the public 
is interested. The use by the court of the expres¬ 
sion “principal departments” amounts to a dis¬ 
tinct recognition that there are and for a long time 
have been, other inferior branches of the Govern¬ 
ment service which can be properly denominated 
“departments” of the Government, i. e., divisions 
or branches of Governmental administration. 

In Todd Dry Dock and Construction Co. v. Sum - 
ner Iron Works, 289 Fed. 217, the Circuit Court 
of Appeals of the Ninth Circuit expressly refers at 
page 219 to the Appellant as “the department” of 
the Government charged with executing the im¬ 
portant Act of Congress of June 15, 1917, herein¬ 
after more fully discussed. 

And, attributing to the word “department” its 
general meaning as defined by the lexicographers, 
it can logically and consistently be held to import 
any board, bureau, commission or branch of the 
vast and complex organization of the Federal Gov¬ 
ernment charged with duties and functions de¬ 
signed to promote its interests and progress as well 
as the happiness and welfare of the people. Iu ex¬ 
pounding the words of constitutional; or statutory 
provisions they are to be understood in the sense 
in which they are publicly employed, unless the 
context or the very nature of the subject indicates 
otherwise. Constitutions are instruments of a 
practical nature, founded on the. common business 
of human life, adapted to common wants, designed 


for common use, and fitted for common understand¬ 
ings. The people make and adopt them, and must 
be supposed to read them with the help of common 
sense and can not be presumed to admit in them 
any recondite meaning. 

1 Story Const. Sec. 451; 

Black Int. Laws 33. 


Likewise, in the interpretation of statutes, words 
of common use are generally to be taken in their 
natural, plain, and ordinary signification as they 
are familiarly employed in the every day speech of 
the people. The interpretation of words of com¬ 
mon speech is within the judicial knowledge and 
matter of law. 


United States v. Chesbrough, 176 Fed. 
778, 781; 

Corning v. Board of Com’rs., 102 Fed. 
57, 60; 

Brun v. Mann, 151 Fed. 145, 155, 156. 

Black Int. Laws 176; 

Sonn v. Magone, 159 U. S. 417, 421; 

Maillard v. Lawrence, 16 How. 250, 261; 

Glover v. United States, 164 U. S. 294, 
297; 

Nix v. Hedden, 149 U. S. 304, 306-307; 

Saltonstall Y. Weibusch, 156 U. S. 601, 602. 

That the word is one of common use is beyond 
question. It is not a technical term employed in a 
technical sense in any of the arts, sciences, or pror 
fessions. It may be so used as to refer to any 
branch or division of either a public or private cor¬ 
poration. And, as employed in section 2 of the Act 
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of 1866, the commonly accepted, general, broad 
meaning should be assigned to it. That section re¬ 
fers to “the several departments” of the Govern¬ 
ment and their officers and agents as being entitled 
to its benefits. This language, when construed in 
connection with the title, justifies the conclusion 
that the words “the several departments” were 
used in their broad liberal sense, and were intended 
to include all divisions, branches, bureaus, and de¬ 
partments of the Government. 

A singularly pertinent example of the use by 
Congress of w’ords in their enlarged, unrestricted 
sense, is found in the very recent case decided by 
the Supreme Court of the United States on April 
23, 1925, of Steele v. United States, reported in 
Adv. Op. L. Ed. No. 69, at page 521. It appears that 
a quantity of intoxicating liquor was seized upon a 
search warrant, and the validity of the seizure was 
attacked because the search warrant was issued to 
a general prohibition agent appointed by the Com¬ 
missioner of Internal Revenue, whereas under the 
Espionage Act of June 15, 1917, such a warrant 
must be issued— 

to a civil officer of the United States duly 
authorized to enforce or assist in enforcing 
any law thereof. 

Steele, the plaintiff in error, had been convicted 
of possessing a quantity of liquor in violation of the 
Prohibition Act, and contested the competency of 
the evidence used against him, claiming that the 
warrant was not issued to a “civil officer” of the 


United States, but to an employee of the Commis¬ 
sioner of Internal Revenue* The contention was 
that the expression “ civil officer of the United 
States” was used in the act in its Constitutional 
sense, and that a fortiori such an officer under Ar¬ 
ticle 2, Section 2 of the Constitution, could only be 
appointed either by the President and the Senate, 
the President alone, the courts of law, or the heads 
of departments. 1 The Court, speaking through the 
Chief Justice, while conceding that the expression 
“officer of the United States,” when employed in 
statutes of the United States, is to be taken usually 
to have the limited Constitutional meaning, yet re¬ 
jected the contention of the plaintiff in error, and, 
in view of the context of the act, gave to the words 
quoted an enlarged meaning so as to include others 
than those appointed by the President, heads of 
departments, and courts of law. 

Similary, in United States v. Hendee, 124 U. S. 
309, cited with approval in the Steele case, supra, 
the court held that a paymaster’s Clerk in the 
Navy, though not, in the Constitutional sense of 
the word, an officer of the United States, yet is an 

1 A similar contention was sustained in United States v. Germaine , 
99 U. S. 508, when a civil surgeon, appointed by the Commissioner of 
Pensions to examine pensioners, accepted fees to which he was not 
entitled, and was indicted under a penal statute , making punishable 
every officer of the United State guilty of extortion. The court 
held the indictment bad because the Commissioner was not the 
head of a department within the meaning of ArUcle 2, Section 2 of 
the Constitution, and therefore had no power to appoint officers of 
the United States. That being true, the surgeon was not an officer 
but at most only an agent or employee, and therefore did not come 
within the penal statute making officers alone punishable. 

70598—25-6 
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officer of the Navy, within the meaning of the Act . 
of March 3, 1883, the pertinent part of which is 
quoted in the opinion. The conclusion was 
reached, in view of the collocation of the words of 
the act, by assigning to the word “officer” a gen¬ 
eral, popular signification so as to include all men 
in the service of the Navy, either by enlistment or 
regular appointment. 

To restrict the meaning of the word “depart¬ 
ment” so as to make it apply exclusively to the ten 
great Executive Departments, with a cabinet offi¬ 
cer at the head of each, would be incompatible 
with the spirit and intent of the Act of 1866. The 
obvious intent of the act was that whereas the 
Government offered to grant rights and privileges 
of inestimable value to any company accepting the 
grant, therefore any such company should become 
obligated, in consideration of the grant, to extend 
to the Government as a whole, through all the 
various divisions or branches of its intricate organ¬ 
ization, the reciprocal telegraphic privileges 
specified in Section 2. The word “department”* is 
one in common use and of ordinary signification. 
In common speech, as applied to the Government, 
it certainly imports any branch or subdivision of 
the entire national organism. The totality of the 
national organic structure erected to exercise all 
powers and to discharge all functions of a Govern¬ 
mental nature under the Constitution and the laws 
enacted pursuant thereto was, it is submitted, in- 
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tended by Congress to be the recipient of the bene¬ 
fits conferred by Section 2. That structure is 
necessarily subdivided into various branches, com¬ 
monly referred to as departments, even though 
many of them may be designated in Acts of Con¬ 
gress as board, bureaus, or commissions. To ex¬ 
tend the benefits of the act to those branches or 
establishments of the public service technically 
designated by the laws creating them as 4 4 depart¬ 
ments,” and to exclude therefrom all other 
branches of that service would be illogical and out 
of harmony with the spirit of the act. The use of 
the word “department” in designating a particu¬ 
lar branch of the vast Government organization 
does not, as applied to 'this! case, magnify that 
branch over others functioning under different ap¬ 
pellations. 

A luminous illustration of a distinct, and withal 
a most important, division of our governmental ad¬ 
ministration is the United States Shipping Board. 
Its manifold and important powers, duties, and 
functions as a governmental agency will hereafter 
more fully appear. The mere fact that Congress 
chose to style it as a “ board ” does not eliminate it 
from the category of Federal “ departments.” 
The mere name assigned to a division of the 
national organism should not be controlling. Its 
functions, powers, and duties prescribed by or 
pursuant to law and its activities in exercising 
these powers and discharging these duties are the 
proper criterions in determining its true character. 
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The Supreme Court has said that the Shipping 
Board has been established as a public commission 
with broad administrative powers. In the same 
case ( The Lake Monroe, infra ) the Appellant was 
characterized by the court as an agency of the 
board financed with public funds. In the same 
case, both the board and the Appellant were re¬ 
ferred to as “agencies” of the President. It con¬ 
stitutes no exceptional expansion of the meaning 
of the word “ department ” to designate both of 
these public institutions as coming within its mean¬ 
ing. 

Thus in Smith’s monograph entitled “ Influence 
of the Great War upon Shipping” published under 
the auspices of the Carnegie Endowment, the 
author, after referring to the Overman Act which 
conferred vast powers upon the President for the 
period of the war, says, at page 283: 

This followed the creation of an entirely 
new extra departmental government, which 
is conducting much of the nonmilitary enter¬ 
prises of the war and of which the Shipping 
Board with its holding corporation is one of 
the best examples. 

And, at the close of the preface to the same work, 
the editor, David Kinley, remarks: 

The editor has watched with some care the 
operation of the Government departments as 
they have expanded under the pressure of 
war for more than a year. 

Therefore, both author and editor concur in char¬ 
acterizing as departments instrumentalities of the 
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government, and branches of the public service, 
created and functioning entirely independent of the 
ten great executive departments of the government. 

Some pertinent illustrations are applicable. The 
Department of the Interior is one of the principal 
Executive Departments of the Government denom¬ 
inated as such by law. At its head is the Secretary 
of the Interior, who is a Cabinet officer. In the De¬ 
partment is a Commissioner of the General Land 
Office, but neither the General Land Office, nor the 
Interior Department, nor the two combined, are 
named in any law as the land department of the 
Government. Yet the courts have repeatedly char¬ 
acterized the General Land Office with the Secre¬ 
tary of the Interior as the directing head, as the 
land department of the Government. In the ab¬ 
sence of any statute giving it that appellation they 
have adopted that general, broad popular term to 
signify that particular branch or division of the 
Government service. 

In Davis Adm’r v. Weibbold, 139 U. S. 507, the 
court, at pages 527, 528, and 529, repeatedly refers 
to the ‘‘land department’’ of the Government, in 
some instances the expresison being capitalized and 
in others not. 

In United States v. Winona etc . R . Co., 67 Fed. 
948, the court at pages 952,953,954, and 955, makes 
many allusions to the “land department” of the 
Government, including within that term, as it says, 
the Secretary of the Interior, the Commissioner of 


the General Land Office, and their subordinate of¬ 
ficers. 

In Steel v. Smelting Company, 106 U. S. 447, the 
court characterized the land department in this 
language: 

That department as we have repeatedly 
said was established to supervise the various 
proceedings whereby the conveyance of the 
title from the United States to portions of 
the public domain is obtained and to see that 
the requirements of different acts of Con¬ 
gress are complied with. 

In United States v. Van Leuven, 62 Fed. 62, the 
court, in overruling a demurrer to an indictment 
for conspiracy, expressly referred (p. 65) to the 
pension branch of the public service as the “de¬ 
partment of pensions.” 

In United States v. Belew, 24 Fed. Cas. 1079, the 
Circuit Court of the District of Virginia in an opin¬ 
ion by Marshall, Circuit Justice (1826), it was said 
that a mail carrier engaged in carrying mail for a 
contractor, was a person employed “in a depart¬ 
ment of the general post-office. 

In Baltimore and Ohio R. R. Co. v. Baugh, 149 
U. S. 368, the court, at page 383, speaks synony¬ 
mously of the “ branches ” and “departments” 
into which the vast and diversified business of a 
railroad company naturally separates itself. 

In Northern Pacific Railroad v. Peterson, 162 
U. S. 346, the court, at pages 353, 355, and 356, 
again uses the words “branches” and “depart- 
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ments ” interchangeably in speaking of the various 
subdivisions of service which may be created in the 
business of a railroad company* 

In Morgan v. City of Denver, 59 Pac. 619, the 
charter of the city expressly provided for and de¬ 
fined six departments in the executive branch of the 
city government. A section of the charter provided 
that— 

The city council shall have power to pro¬ 
vide for the appointment of such clerks and 
other persons in any of the departments of 
the city government, as the exigencies of the 
public service may demand. 

A city license inspector was appointed by the 
city treasurer with the approval of the Mayor, 
pursuant to the terms of a city ordinance. The 
court held that the inspector was not an employee 
of, nor attached to, any one of the six statutory 
departments, but that he was “ the servant of the 
municipality.” In other words, the court, as 
stated, looked outside the law “ governing the de¬ 
partments ” to find authority for the appointment 
of the inspector, and found such authority in the 
section of the charter above quoted. After stating 
the substance of that section the court said: 

The word “ department ” is not used here 
in a technical sense . Wherever in any 
branch or portion of the city government, 
services are necessary for which provision 
has not been made, the want may be sup¬ 
plied by the authority of that section. The 
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purpose of the legislature was to enable the 
city council to see that the city government 
should be provided with the necessary facili¬ 
ties for the efficient transaction and conduct 
of its business . 

The decision is squarely to the effect that the 
reference in the provision of the city charter to 
“ any of the departments ” of the city government 
was intended to include any “ branch ” or “ por¬ 
tion ” of the city government whether operating 
under the statutory designation of a “ depart¬ 
ment ” or otherwise. 

In Bailey v. Philadelphia, 167 Pa. St. 567, a 
statute provided that no money should be drawn 
from the city treasury except upon warrants 
signed by the “ head of the appropriate depart¬ 
ment.” The court held that the expression quoted 
included 

all officials charged with duties pertaining 
to the city government for whose expenses 
the city was obliged to provide. 

It was therefore held that the clerk of the city 
council was such an official though not technically 
the head of a department defined and designated 
as such by law. 

In Cassarello v. United States, 271 Fed. 486, the 
action was one to recover installments due under a 
certificate of War Risk Insurance. The contract 
of insurance was made under and by virtue of an 
act of Congress establishing in the Treasury De¬ 
partment a bureau to be known as the Bureau of 


War Risk Insurance. At the head of the bureau is 
a Director who has authority, subject to the general 
direction of the Secretary of the Treasury, to ad¬ 
minister, execute, and enforce the provisions of the 
act, and for that purpose to make rules and regu¬ 
lations, not inconsistent with the act, necessary 
or appropriate to carry out its purposes. In pur¬ 
suance of the authority granted the Director made 
certain rules and regulations. The court held that 
these rules and regulations prescribed in pursuance 
of express statutory authority have the force of 
law and can be judicially noticed without being 
formally introduced in evidence. In so holding 
the court expressly designated (488) the Bureau 
of War Risk Insurance as “a department of the 
Government,” and again (489) referred to it as 
4 ‘the department” by which the rules and regula¬ 
tions in question had been prescribed. 

In Robertson v. Sichel, 127 U. S. 507, the court 
held that the Collector of Customs of the port and 
collection district of New York was not personally 
liable for a tort committed by his subordinates, and, 
in reaching this conclusion, expressly referred to 
the collector as the “head of a department ” 

In Brissac v. Lawrence, 2 Blatchford, 121, identi¬ 
cal in principle with the case last cited and ap¬ 
proved therein, Mr. Justice Nelson, in charging the 
jury, advised them that the Collector of Customs 
was not personally responsible for the negligence 
of his subordinates in what the learned Justice 
termed the “custom house department ” and also 
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referred to the “warehouse department” of the 
Custom House. In reviewing the latter case the 
court in Robertson v. Sichel, supra, again referred 
to the Collector of Customs as the “head of the cus¬ 
tom house department ” 

In Bell v. Mayor of New York, 105 N. Y. 139, 
there was a statutory provision forming a part of 
the State lien law requiring that notices of liens 
should be filed with the “head of the department or 
bureau” having charge of any public work in the 
cities of the State. Certain trustees of the School 
Board entered into a contract for the erection of 
a building to be used for school purposes in the City 
of New York. It was contended that the school 
trustees who signed the contract were part of the 
educational system of the State and did not repre¬ 
sent the city nor act in its behalf, and that therefore 
the filing of a notice of lien with the Clerk of the 
School Board w T as not a sufficient filing with the 
head of a “department” or “bureau” of the city 
government as required by law. The court held 
that the provisions of the lien law referred to, were 
of doubtful construction, and consulted the title of 
the act to remove that doubt. In doing so the court 
conceded that the trustees were not a formal part 
of the city Government. But, said the court, speak¬ 
ing through Mr. Justice Peckham, at page 144: 

Can it be contended that a lawful agent of 
the city could not make a contract in its be¬ 
half within the scope of his authority, and 
within the meaning of this section, although 
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not in so many words using the corporate 
title of the city in the contract? And, can 
not an individual or a body corporate be an 
agent of the city, under this act and to carry 
out its object, and yet, for all other purposes, 
be a separate entity? 

The court then said that it was not necessary that 
the trustees should be such a formal part of the city 
government in order to act substantially and for 
the purposes of the act as the agents of the city, 
legally appointed, and as such, execute the contract 
on behalf of the city. The city contended that there 
was no head of a city ‘ 1 department” or “bureau” 
with whom to file a notice of lien, because the Board 
of Education or trustees of the public schools 
formed no such “department” or “bureau” of the 
city government. The court rejected this conten¬ 
tion and expressly held (145-146) that— 

The Board of Education was the depart - 
ment or bureau having charge of the work 
* * * and that a filing of the notice of 
lien with the clerk of the board * * * 
was a fulfillment of the provision of that 
section of the act. 

In this case then, the court held that the Board of 
Education was a “department” of the city though 
not named as such in any statute. The word was 
given its broad popular meaning and construed to 
include an entity, acting as a mere agent of the city 
in concluding a contract. 

Here then we have from well-considered deci¬ 
sions a series of unequivocal illustrations of the 
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use of the word l ' ‘department” in its broad generic 
sense, as used in common speech, to indicate any 
branch or division charged with duties pertaining 
generally to the business of the General Govern¬ 
ment, or municipal or of private corporations. 

The Act of 1866 has been before the Supreme 
Court of the United States in a number of cases, 
in which that court has used certain general expres¬ 
sions which tend to support the interpretation 
which we have placed upon Section 2. 

In United States v. Union Pac. Ry. Co., 160 U. S. 
1, the court said at page 44 that one of the objects 
of the act was to promote and secure the interests 
of the Government. 

In Pensacola Tel. Co. v. Western Un. Tel. Co., 96 
U. S. 1, Chief Justice Waite, speaking for the 
court, in referring to the act, says at page 11: 

It substantially declares, in the interest of 
commerce , and the convenient transmission 
of intelligence from place to place by the 
Government of the United States and its 
citizens, that the erection of telegraph lines 
shall, so far as state interference is con¬ 
cerned, be free to all who tv ill submit to the 
conditions imposed by Congress. 

In Tel. Co. v. Texas , 105 U. S. 460, the Chief Jus¬ 
tice, again speaking for the court, refers at page 
464 to the objects of the act in the following lan¬ 
guage : 

Congress, to facilitate the erection of tele¬ 
graph lines, has by a statute authorized the 
use of the public domain and the military 


and post roads and the crossing of navigable 
streams and waters of the United States for 
that purpose. As a return for this privilege 
those who avail themselves of it are bound 
to give the United States precedence in the 
use of their lines for public business at rates 
fto be fixed by the Postmaster General* 
Thus, as to government business, companies 
of this class become government agencies. 
The Western Union Telegraph Company, 
having accepted the restrictions and obliga¬ 
tions of this provision by Congress, occupies 
* * # the position of an instrument of 
foreign and interstate commerce and of a 
government agent for the transmission of 
messages on public business. 

In Essex v. New England Tel. Co., 239 U. S. 
313, the court (p. 320) sanctions and sustains the 
general purpose of the act as stated in the Pensa¬ 
cola Telegraph case, supra, and later (320) states 
that among the purposes for which the statute was 
enacted are the extension and protection of instru¬ 
mentalities essential to commercial intercourse 
and the efficient conduct of governmental affairs. 
The court then adds that commercial transactions 
and the orderly conduct of government business 
have come to depend on the daily use of these lines. 

In Williams v. Talladega, 226 U. S. 404, the 
plaintiff in error was convicted of doing business 
in the city of Talladega as an agent of the Appellee 
herein without taking out and paying for a license 
in violation of an ordinance of the city. Mr. Jus- 
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tice Day, speaking for the court (412), recites that 
the record disclosed inter alia that the company 
was engaged in the business of transmitting mes¬ 
sages between private parties and between— 
the departments and agencies 

of the Government. Later (417) the learned Jus¬ 
tice says that by the Act of 1866, 

government messages 

are given priority over all other business and are 
transmitted at the rates annually fixed by the Post¬ 
master General. Again (418) he refers to the 

transmission of government telegrams 
and the 

transaction of government business 
by the company. 

It will be observed that in none of these cases 
did the court intimate that the benefits accruing 
from Section 2 should be restricted to certain spe¬ 
cific departments or branches of the Government 
service and that all other departments or branches 
should be excluded therefrom. On the contrary, 
in all of them the court uses distinct language, 
which we have italicized, importing that the Gov¬ 
ernment service as a whole, including all of its de¬ 
partments, branches, boards, bureaus, commissions, 
and corporate agencies should enjoy the preferen¬ 
tial benefits conferred by that section. It is a fair 
inference that the court in these cases treated (and 
we say correctly treated) the Government as a 


whole in its capacity of grantor of the powers, 
property, and privileges granted by the act, and de¬ 
duced the logical conclusion that, as a whole, the 
Government, and not certain branches therof only, 
should be considered the beneficiary of the recipro¬ 
cal rights and privileges conferred by Section 2. 

It is admitted that all property acquired by, or 
the legal title to which became vested in, the Ap¬ 
pellant has been the $50,000,000 paid for its capital 
stock as aforesaid, the sums of money subsequently 
appropriated by Congress, and property acquired 
by the expenditure thereof, and the proceeds of the 
sale, and the revenues derived from the use, of the 
property so acquired. (Rec. 16.) It is further ad¬ 
mitted that all messages sent by the Appellant were 
paid for with funds derived by it from the same 
sources. (Rec. 18.) That is to say, the effect of the 
admission is that for the service rendered by the 
Appellee, the tolls were paid out of the United 
States Treasury. Moreover, we repeat again, that, 
for more than five years, the Appellee accepted all 
the Appellant’s messages and charged for their 
transmission at the Government rate and gave 
them priority over commercial messages in their 
transmission, without questioning the right of the 
Appellant to such preferences. (Rec. 18.) With 
innumerable other cumulative factors irresistibly 
pointing to the Appellant, as coming within the 
meaning of Section 2 of the Act of 1866, we have the 
long continued attitude of the Appellee itself in 
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complete voluntary recognition of the representa¬ 
tive character of the Appellant, acting for the Gov¬ 
ernment in promoting its interests, and paying for 
the services rendered with Government funds. The 
belated attempt on May 23, 1922 (Rec. 18) to dis¬ 
avow its previous attitude should not prevail. 

In this connection, to illustrate the character of 
the activities of the Appellant, as a Governmental 
agency, reference to the great Hog Island Ship¬ 
building Plant on the Delaware River is most 
illuminating. This plant required an outlay of 
some $66,000,000 of Government funds. Those 
funds were being feverishly expended by the Ap¬ 
pellant while the German submarines were sinking 
a million tons of allied shipping monthly. The 
aim was to reach a stage in shipbuilding in the 
United States so these losses would be replaced 
and overcome. Hog Island was only one unit, but 
a most important one, in the war shipbuilding 
program. There were numerous other yards on 
the Atlantic and Pacific Coasts and on the Gulf 
of Mexico. This quotation from page 79 of “The 
New Merchant Marine’’ by Edward N. Hurley, 
former Chairman of the United States Shipping 
Board, presents a graphic picture of the magni¬ 
tude of the Hog Island plant: 

Some conception of the magnitude of the 
undertaking may be gained by the figures it 
presents. In building the yard 151,522 piles 
were used, with an average length of 51 feet 
each, making 7,727,622 linear feet of piling. 


This amount of piling would make a railroad 
trestle that would reach from Washington 
to Wilmington, Delaware. More than 150,- 
000,000 feet of timber were used in plant 
construction, enough to build a boardwalk 
seven feet wide and one inch thick from New 
York to San Francisco and leave a surplus. 
The floor space of the buildings cover 103 
acres. There are fifty shipways and seven 
piers, each 1,000 feet long and 100 feet wide, 
extending along a water front of two and 
one fourth miles. There are 82 miles of 

railroad track and 36 warehouses. There 

% 

are 29 miles of water piping, and 1,300,000 
gallons of water are filtered and chlorinated 
there daily. There are 26 miles of sewers 
and drains, 675 miles of wiring, and 3,000 
miles of telephone wiring, with more than 
2,000 telephones and an average daily traffic 
of 25,000 calls. More than 3,500 concerns 
furnish material for the construction of the 
yard, while the maximum number of em¬ 
ployees at one time was in excess of 41,000, 
with a pay roll running at times as high as 
$4,000,000 a month. 

During the eager, rapid construction, first of the 
plant and then of ships, the necessity for almost 
continuous use of telegraph wires by the Appellant 
in its communications, is so self-evident that it may 
be assumed. The plant was acquired by the Ap¬ 
pellant with Government money for purposes of 
the nation as a whole and of the people. The ships 
were being built for the same purposes, primarily 
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as vehicles of war, to transport troops, munitions, 
and supplies. In not the remotest sense were they 
being built for any private purpose. Telegrams 
sent or received by the Appellant to accelerate the 
consummation of this momentous enterprise were 
in fact Government communications. To say that 
they should not take Government rates seems most 
incongruous and illogical. The same reasoning ap¬ 
plies since the discontinuance of the Government 
shipbuilding program. Hog Island is still owned 
by the Government. That is so well known as to be 
judicially noticed. Recent advertisements appeared 
in the newspapers, advertising the property for 
sale and inviting bids. In other words, the effort is 
being made to realize some salvage out of the prop¬ 
erty for the benefit of the public Treasury, in har¬ 
mony with the well known post-war liquidation 
program of the nation. If telegrams should be ex¬ 
changed between the home office of the Appellant 
in Washington, and its representatives in charge 
of the property, in relation to the sale, and their 
transmission paid for, as they would be, with public 
funds, it would be a mockery of both logic and com¬ 
mon sense to maintain that the Appellant had any 
private interests to advance thereby* That such 
telegrams, even at this date, should receive preferen¬ 
tial recognition as Government messages seems in¬ 
contestable. Anomalous as it may appear, if they 
were sent and received, in pursuit of the same ob¬ 
ject, at the instance of the Shipping Board, as a 
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Governmental agency, the Appellee, under the 
agreed facts, would apply the Government rate, and 
grant accompanying right of priority in transmis¬ 
sion. 

IX 

THE UNITED STATES SHIPPING BOARD IS ONE OP THE 
SEVERAL DEPARTMENTS OF THE GOVERNMENT 
WITHIN THE MEANING OF SECTION 2 OF THE ACT OF 
JULY 24, 1866 

The creation of the United States Shipping 
Board originated with the approval of the Act of 
Congress of September 7, 1916, designated in the 
Act itself, as the “Shipping Act, 1916” (39 Stat. 
728). Subsequently, and on June 5, 1920, the Act 

designated therein as the “Merchant Marine Act, 
1920” (41 Stat. 988) was approved, which in ad¬ 
dition to the new general provisions contained 
therein, also embraces numerous provisions 
amendatory of the Shipping Act. The latter act 
was also previously amended in some respects, not 
important to indicate here, by the Act of July 15, 
1918 (40 Stat. 900). It is sufficient for present 
purposes to refer to the Shipping Act in its 
amended form without specially indicating the 
source or character of the amendments. It is ap¬ 
propriate to briefly review certain provisions con¬ 
tained in these Acts as having an important bear¬ 
ing on the question whether the Shipping Board 
is to be treated as one of the “several depart¬ 
ments” of the Government within the meaning of 
that general, comprehensive term contained in Sec- 
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tion 2 of the Act of 1866. In passing, it may be 
repeated that the Appellee continuously since the 
creation of the Shipping Board, has extended to 
it the preferential rates, with priority of transmis¬ 
sion, on all telegraphic communications of the 
Board, thereby giving it the recognition and status 
of an independent department of the Government. 
It is not amiss, however, to briefly outline the char¬ 
acter of the Shipping Board and to inquire into 
the powers, functions, and faculties conferred upon 
it by Congress; and, in view of the relationship of 
the two closely allied agencies, the Shipping 
Board and the Appellant, th'e inquiry will also 
later include the character of that corporation in 
order to ascertain the nature* and extent of its 
powers and prerogatives from whatever sources 
derived. 


The Shipping Act of 1916 bears this indicative 
title: 


An Act to establish a United States Ship¬ 
ping Board for the purpose of encouraging, 
developing, and creating a naval auxiliary 
and naval reserve and a merchant marine to 
meet the requirements of the commerce of 
the United States with its Territories and 
possessions and with foreign countries; to 
regulate carriers by water engaged in the 
foreign and interstate commerce of the 
United States; and for other purposes. 


At the very outset this title indicates that Con¬ 
gress, in the exercise of its war powers, as well as 
the paramount and exclusive power conferred upon 



it to regulate commerce with foreign nations and 
among the several States, was legislating upon a 
subject of great national concern. It is difficult 
to conceive of legislation which would to a greater 
extent 44 promote the general welfare ” of the peo¬ 
ple, as expressed in the preamble to the Constitu¬ 
tion, than legislation upon the subject of foreign 
and interstate commerce, if dictated by wisdom 
and embodying terms directly tending to accom¬ 
plish the beneficial purposes intended. This power 
vested in Congress to regulate commerce with 
foreign nations and among the several States is, 
as Chief Justice Marshall said in the leading case 
of Gibbons v. Ogden, 9 Wheaton 1, complete in 
itself, and may be exercised to its utmost extent, 
for it has no limitations beyond those found in the 
Constitution. Therefore a Board such as the Ship¬ 
ping Board, created by Congress, pursuant to this 
constitutional power, for the purpose of exercising 
powers and discharging duties in creating and 
developing a merchant marine to promote and en¬ 
courage the development of foreign and interstate 
commerce, must be considered as a governmental 
establishment of outstanding importance, which, 
if pursuing the purposes of its creation with intel¬ 
ligence and fidelity, should materially contribute 
to the happiness and welfare of the people from 
whom the Constitution emanated. Moreover, to 
add to this purpose the further declared purposes 
of this Act—those of creating a naval auxiliary 
and a naval reserve, readily available in time of 
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war—emphasizes the essential national character 
of the legislation and of the Board established to 
enforce and execute it. 

Secretary Hoover, of the Department of Com¬ 
merce, in a public statement just issued concerning 
the Shipping Board, declares: 

It was established upon a bipartisan and 
later a regional basis. It was afterwards 
loaded with the most gigantic administrative 
task in the Government . 

Under Article 2, Section 1, Clause 1 of the Con¬ 
stitution the executive power of the Government 
is vested in the President, who, under Section 3 of 
the same article, shall take care that the laws be 
faithfully executed. If to the Shipping Board has 
been delegated the power or duty, in the first in¬ 
stance, of seeing that the provisions of the Shipping 
Act and subsequent cognate legislation are faith¬ 
fully executed, it is logical to classify that Board 
as a part of the Executive Department of the Gov¬ 
ernment subordinate to the President and in effect 
representing him, and subject to his general di¬ 
rection and supervision. All this is legitimately im¬ 
plied from the language of the title above quoted 
and if confirmed in the body of the act itself, would 
seem to remove all doubts concerning the national 
character of the Board. 

By Section 3 of the act the Board was created, 
consisting of five Commissioners, to he appointed 
by the President by and with the advice and con¬ 
sent of the Senate . This was amended by Section 3 
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of the Merchant Marine Act, by which the number 
of Commissioners was increased to seven, and the 
President was empowered to designate the mem¬ 
ber to act as Chairman. This section, as amended, 
prescribes the terms of office and general qualifi¬ 
cations of the several commissioners, the respective 
groups of States from which they shall be appoint¬ 
ed, declares that vacancies in the Board shall be 
filled in the same manner as the original appoint¬ 
ments, and that the President may remove any 
Commissioner for inefficiency, neglect of duty, or 
malfeasance in office. By the same section, the 
Board is required to have an official seal which 
shall be judicially noticed and may adopt rules and 
regulations governing its procedure and the con¬ 
duct of its business. It may employ, within the 
limits of appropriations made therefor by Con¬ 
gress, the necessary attorneys to serve the Board in 
the conduct of its work, or for proper representa¬ 
tion of the public interest in investigations made 
by it or proceedings pending before it or to repre¬ 
sent it in the courts. 

By Section 4 the Board is required to appoint a 
Secretary and employ and fix the compensation of 
such attorneys, officers, and other enumerated em¬ 
ployees as it may find necessary for the proper per¬ 
formance of its duties, and as may be appropriated 
for by the Congress . The President, upon the re¬ 
quest of the Board, may authorize the detail of of¬ 
ficers of the military, naval or other services of the 
United States for such duties as the Board may 


deem necessary in connection with its business . 
The auditor for the State and other Departments 
shall receive and examine dll accounts of expendi¬ 
tures of the Board . 

As indicating the broad scope of the prerogatives 
of the Board as an administrative governmental 
agency, as originally designed by Congress, it is 
pertinent to refer to Section 5 even though that sec¬ 
tion was repealed by Section 2 of the Merchant 
Marine Act. By it the Board, with the approval of 
the President, was authorized to have constructed 
and equipped in American shipyards or navy 
yards, or elsewhere, giving preference, other things 
being equal, to domestic yards, or to purchase, 
lease, or charter vessels suitable, as far as the com¬ 
mercial requirements of the marine trade of the 
United States may permit, for use as naval auxili¬ 
aries or army transports or for other naval or mili¬ 
tary purposes, and to make necessary repairs on or 
alterations of such vessels. 

Section 6 authorizes the President to transfer to 
the Board, either permanently or for limited pe¬ 
riods, such vessels belonging to the War or Navy 
Departments as are suitable for commercial uses 
and not required for military or naval use in time 
of peace, and to cause to be transferred to the 
Board vessels owned by the Panama Railroad Com¬ 
pany and not required in its business. 

Section 7 (now repealed) authorized the Board 
upon terms and conditions prescribed by it, and 



approved by the President, to charter, lease, or sell 
to citizens of the United States any vessel con¬ 
structed or purchased by or transferred to the 
Board, while Section 8, also repealed, provided that 
when any such vessel owned by the United States, 
should become unfit for the purposes of the act, it 
should be sold at public or private competitive sale. 

Section 11 authorized the Board, if in its judg¬ 
ment such action was necessary, to carry out the 
purposes of the act, to form under the laws of the 
District of Columbia, one or more corporations with 
a total capital stock not exceeding $50,000,000, for 
the purchase, construction, equipment, lease, char¬ 
ter, maintenance, and operation of merchant ves¬ 
sels in the commerce of the United States. The 
Board was authorized, for and on behalf of the 
United States, to subscribe to, purchase and vote 
not less than a majority of the capital stock of any 
such corporation and to do all other things in re¬ 
gard thereto necessary to protect the interests of the 
United States and to carry out the purposes of the 
act. For our present purpose, these are the ma¬ 
terial portions of this section, pursuant to which 
the appellant was incorporated with an authorized 
eapital of $50,000,000, all of which was subscribed 
for by the Board and paid for at par by the Gov¬ 
ernment, and is now held by the Board in trust for 
the Government. 

Section 12, considered in connection with other 
sections of the Act, is indicative of the magnitude 
And great variety of the duties devolving upon the 
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Board, of the powers vested in it, and of its essen¬ 
tial character as one of the great administrative di¬ 
visions of the Government service, created to foster 
international and domestic commerce. That sec¬ 
tion requires the Board to investigate the relative 
cost of building merchant vessels in the United 
States and in foreign maritime countries, and the 
relative cost, advantages, and disadvantages of op¬ 
erating in the foreign trade vessels under United 
States registry and under foreign registry; to ex¬ 
amine the rules under which vessels are construct¬ 
ed abroad and in the United States, and the meth¬ 
ods of classifying and rating the same; to examine 
into the subject of marine insurance, the number of 
companies in the United States, domestic and for¬ 
eign, engaging in marine insurance, the extent of 
the insurance on hulls and cargo placed or written 
in the United States, and the extent of reinsurance 
of American maritime risks in foreign companies; 
to ascertain what steps may be necessary to develop 
an ample marine insurance system as an aid in the 
development of an American merchant marine; to 
examine the navigation laws of the United States 
and the rules and regulations thereunder, and make 
such recommendations to Congress as it deems 
proper for the amendment, improvement, and revi¬ 
sion of such laws, and for the development of the 
American merchant marine; and to investigate the 
legal status of mortgage loans on vessel property 
with a view to (sic) means of improving the secur¬ 
ity of such loans and of encouraging investment in 


American shipping. The Board is further charged 
with the duty of making a report to Congress on 
or before December 1 in each year, which shall in¬ 
clude its recommendations and the results of its in¬ 
vestigations, a summary of its transactions, and a 
statement of all its expenditures and receipts, and 
of the operations of any corporation in which the 
United States is a stockholder, and the names and 
compensation of all persons employed by the 
Board. 

Section 13 provides that for the purpose of 
carrying out the provisions of section 5 (repealed) 
and section 11 (above outlined) the liability in¬ 
curred shall not exceed a total of $50,000,000, that 
the Secretary of the Treasury, upon the request of 
the Board shall from time to time issue and sell 
Panama Canal bonds to a total amount not exceed¬ 
ing $50,000,000, and that the proceeds of such 
bonds and the net proceeds of all sales, charters, 
and leases of vessels and sales of stock made by the 
Board, and all other moneys received by it from 
any source, shall be covered into the Treasury to 
the credit of the Board, to be permanently appro¬ 
priated in carrying out the provisions of sections 5 
and 11 of the act . 

It seems unnecessary to state the remaining 
provisions of this act or even to summarize them 
except into the smallest possible compass. They 
regulate in great detail the conduct of common 
carriers by water and in substance and effect pro- 
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mote competition, prevent unjust or discriminatory 
agreements between carriers, and the giving of any 
undue or unreasonable preferences or advantage to 
any particular person, locality, or description of 
traffic; prohibit false billing, false classification, 
and false weighing to obtain less than regular 
rates; compel the establishment of reasonable rates 
to be filed with the Board and prevent any varia¬ 
tions therefrom; prevent common carriers from in¬ 
juring competitors by reducing rates below a re¬ 
munerative basis; require such carriers to report 
to the Board facts and transactions pertaining to 
their business; regulate formal hearings and in¬ 
vestigations conducted by the Board sua sponte or 
upon complaints that carriers have violated the act, 
and prescribe the procedure to be followed in con¬ 
ducting the hearings; require the Board to investi¬ 
gate the action of any foreign government operat¬ 
ing to the injury of American foreign commerce 
and report the results to the President with its rec¬ 
ommendation; authorize the President by diplo¬ 
matic action to secure equal privileges for vessels of 
the United States engaged in such foreign trade, 
and, failing in that, to advise Congress by special 
message of the facts and his conclusions, if deemed 
by him important in the public interest, in order 
that proper action may be taken thereon; compel the 
attendance of witnesses before the Board and pro¬ 
tect them upon giving incriminating evidence; re¬ 
quire the Board to make findings and orders after 
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hearings, and give the courts jurisdiction, under 
specified limitations, to enforce such orders. 

As the Act was passed during the great war, when 
both belligerent and neutral ships and cargoes were 
sustaining enormous losses from submarine attacks, 
there is found in the Act numerous provisions de¬ 
signed, when enforced, to increase and conserve the 
maritime resources of the country in the event of 
war, such as ships, shipyards, dry docks, and other 
shipping and coastal facilities. To these provisions 
of the Act it is deemed unnecessary to make more 
detailed reference. 

The Merchant Marine Act of 1920 (41 Stat. 988) 
requires brief consideration. The act was ap¬ 
proved June 5 of that year, more than a year and a 
half after the armistice was concluded. Section 1 
of the Act reads as follows: 

That it is necessary for the national de¬ 
fense and for the proper growth of its for¬ 
eign and domestic commerce that the United 

States shall have a merchant marine of the 

• 

best equipped and most suitable types of 
vessels sufficient to carry the greater portion 
of its commerce and serve as a naval or mili¬ 
tary auxiliary in time of war or national 
emergency, ultimately to be owned and op¬ 
erated privately by citizens of the United 
States; and it is hereby declared to be the 
policy of the United States to do whatever 
may be necessary to develop and encourage 
the maintenance of such a merchant marine, 
and, in so far as may not be inconsistent 


106 


with the express provisions of this act, the 
United States Shipping Board shall, in the 
disposition of vessels and shipping property 
as hereinafter provided, in the making of 
rules and regulations, and in the adminstra- 
tion of the shipping laws, keep always in 
view this purpose and object as the primary 
end to be obtained. 

This section is most significant as indicating the 
broad purview of the act, the motives of Congress 
prompting its passage, the objects and advantages 
sought to be promoted by it, and especially the com¬ 
prehensive powers vested in, and duties imposed 
upon, the Shipping Board in administering the law 
in the interest of the Nation and the people. When 
legislation is enacted to promote the national de¬ 
fense, to encourage the growth and development 
of both our foreign and domestic commerce, by pro¬ 
viding a merchant marine of the best equipped and 
most suitable type of vessels sufficient to carry the 
greater portion of such commerce and serve as a 
naval or military auxiliary in time of war or other 
national emergency, the importance of such legisla¬ 
tion is obvious. And, when a board, such as the 
Shipping Board, is created to administer the law, 
according to its intent and spirit, it is no exaggera¬ 
tion to characterize such a board as one of the great 
outstanding branches of governmental administra¬ 
tion, charged as it is with duties, which, if faith¬ 
fully performed, should materially contribute to 
the advancement and prosperity of every section of 
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the Union. There is complete justification, there¬ 
fore, in denominating the Board one of the great 
departments of the government and a fortiori in 
claiming for it, as a governmental establishment 
the preferential telegraphic privileges and immuni¬ 
ties secured to Government departments by section 
2 of the Act of 1866. 

The Merchant Marine Act contains thirty-nine 
sections, and together with the provisions of the 
Shipping Act still in force embodies an elaborate 
code designed to effect the beneficial national pur¬ 
poses declared in the title to the latter act and in 
Section 1 of the former. After detailing at consid¬ 
erable length the provisions of the Shipping Act, 
we shall not here consume space in making a criti¬ 
cal examination of the provisions of the Merchant 
Marine Act. It is enough to say that these acts 
furnish a reliable index to the nature and preroga¬ 
tives of the Shipping Board as a governmental 
agency of the first importance, and their volu¬ 
minous provisions show the great influence of the 
Board and the extensive sphere of its activities, 
directed, in obedience to Congressional mandate, to¬ 
ward elevating the United States from its former 
inferior station in maritime affairs to a nation of 
the first importance among the maritime nations of 
the world, equipped with a great efficient merchant 
fleet, not only available in time of war but to pro¬ 
mote the growth and development of its foreign 
commerce as well as its domestic commerce on its 
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coastal and inland waters. The great merchant 
fleet created through the efforts of the Shipping 
Board and of the Appellant as its corporate crea¬ 
ture since the Shipping Act became effective is, 
according to the declared policy of the Merchant 
Marine Act to be ultimately owned and operated by 
citizens of the United States, but in the meantime 
the vessels composing it are to be retained and op¬ 
erated by the Government through the agency of 
the Board. 

The Emergency Shipping Fund Provisions of 
the Urgent Deficiencies Appropriation Act of June 
15, 1917, c. 29, 40 Stat. 182 as amended by the Act 
of April 22,1918 c. 62, 40 Stat. 535, and by the Act 
of November 4, 1918 c. 201, 40 Stat. 1022, confer¬ 
red upon the President vast powers to be exercised 
by him in the prosecution of the war, and generally 
to order ships and material, to modify, suspend, 
cancel, or requisition contracts for the building, 
production, or purchase of ships or of material, to 
assume control of street and interurban railroads, 
cars, and other equipment, to require the owners 
or occupiers of plants in which ships or materials 
were built or produced to place them at the disposal 
of the United States , to construct and establish 
such plants, and to purchase or requisition ships 
constructed or in process of construction. By Sec¬ 
tion 4 as amended the President was authorized to 
exercise the power and authority vested in him by 
the Act through such agency or agencies as he 
should from time time determine . 




109 


V. * 


By Executive Order dated July 11 , 1917 , the 

_ . • 

President delegated to the Appellant the power and 
authority vested in him by these Acts in so far as 
applicable to and in furtherance of the construc¬ 
tion of vessels, the purchase or requisitioning of 
vessels in process of construction, whether on the 
ways or already launched, or of contracts for the 
construction of such vessels, and all power and au¬ 
thority applicable to and in furtherance of the pro¬ 
duction, purchase, and requisitioning of materials 
for ship construction. By the terms of the same 
order he delegated to the Shipping Board the power 
and authority, in so far as applicable to and in 
furtherance of the taking over of title or posses¬ 
sion, by purchase or requisition, of constructed ves¬ 
sels or parts thereof or charters therein, and the 
operation, management, and disposition of such 
vessels, and all vessels theretofore or thereafter 
acquired by the United States . The order further 
provided that the powers so delegated to the Ship¬ 
ping Board might, in its discretion, be exercised by 
it, or through the Appellant or any other corpora¬ 
tion organizd by it for such purpose. 

By another Executive Order dated December 3 r 
1918, issued after the amendatory Acts of April 22, 
1918 and November 4, 1918, had become effective, 
the President delegated to the Appellant the power 
and authority vested in him by the original and 
two amendatory acts, with reference to any and all 
activities directly or indirectly applicable to ship or 
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plant construction, and to the Shipping Board, sub - 
ject to its discretion in turn to delegate to the Ap¬ 
pellant Corporation or other corporation as pro¬ 
vided in the order of July 11, 1917, the power and 
authority vested in him by such acts with reference 
to constructed dry docks, marine railways and 
piers, to constructed vessels or parts thereof or 
charters therein, and to the operation, management, 
and dispsition of such facilities. By the final pro¬ 
vision of this order the President ratified all acts 
theretofore done by the Board or Appellant cor¬ 
poration, pursuant to the authority theretofore 
delegated to them. 

These Emergency Shipping Fund provisions as 
amended by the two subsequent acts above re¬ 
ferred to, were repealed by Section 2 of the Mer¬ 
chant Marine Act, thereby terminating the powers 
vested in the President by these acts and conse¬ 
quently terminating the Executive Orders referred 
to and revoking the authority delegated to the Ship¬ 
ping Board and the Appellant by these orders. We 
have referred to these acts and the Executive 
Orders made pursuant thereto to demonstrate the 
great importance of the Shipping Board during 
the period they were in force, as an aid to the Presi¬ 
dent during the war in bringing the struggle to a 
successful conclusion, and, after its conclusion, in 
controlling, operating, and, in certain events, dis¬ 
posing of vessels and other shipping and coastal 
equipment and facilities. 
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Since the repeal of the Acts referred to and the 
termination of the primary powers of the Presi¬ 
dent, and the delegated powers of the Board there¬ 
under, the powers and duties of the Board are to 
be found in the Shipping Act of 1916 and Merchant 
Marine Act of 1920, both of which have received at¬ 
tention, to the extent of definitely establishing the 
high position and standing of the Board in the vast 
and complex system of governmental machinery. 

X 

THE APPELLANT CORPORATION AS AN ESSENTIAL PART 
OR ARM OF THE SHIPPING BOARD IS ONE OF THE SEV¬ 
ERAL DEPARTMENTS OF THE GOVERNMENT WITHIN 
THE MEANING OF SECTION 2 OF THE ACT OF JULY 
24, 1866 

The origin of this corporation is found in the 
Shipping Act which was enacted in contemplation 
of the possibility of war. Sloan Shipyards Cor¬ 
poration v. United States Shipping Board Emer¬ 
gency Fleet Corporation, 258 U. S. 549, per Holmes 
J. The name of the corporation indicates that it 
was created not to maintain a perpetual existence 
for purposes of profit, but for a temporary pur¬ 
pose in an emergency, fraught with peril to the na¬ 
tion. Not only does its name so indicate, but the 
legislation authorizing its creation in effect so de¬ 
clares. This legislation was enacted a year and 
four months following the sinking of the Lusitania; 
and at a time when enormous quantities of both 
belligerent and neutral ship tonnage and cargoes 
were being destroyed by submarines, and when the 


maintenance of a neutral status by the United 
States was daily becoming more and more difficult. 

Europe was one vast battlefield, and the oceans 

• • * 

separating the old world from the new were infested 
with these destructive underwater craft, threat¬ 
ening the very life of such belligerent nations as 
England, one of which appeared off our eastern 
coast and destroyed numerous ships with their 
cargoes. 

It was in such an atmosphere that the birth of 
the Appellant was authorized by Congress. At the 
very outset, therefore, the underlying reasons for 
authorizing its creation stamped the corporation 
as being, or to be, when created, one of the import¬ 
ant instruments of the Government, which, in ful¬ 
filling the declared objects of its creation, would 
materially contribute to victory in the event of 
war. 

As already stated, the inception of this corpora¬ 
tion is found in Section 11 of the Shipping Act. 
This section is of sufficient importance to justify 
its reproduction here: 

Sec. 11. That the Board, if in its judg¬ 
ment such action is necessary to carry out 
the purposes of this act, may form under the 
laws of the District of Columbia, one or more 
corporations for the purchase, construction, 
equipment, lease, charter, maintenance, and 
operation of merchant vessels in the com¬ 
merce of the United States. The total capi¬ 
tal stock thereof shall not exceed $50,000,000. 
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The Board may, for and on behalf of the 
United States, subscribe to, purchase, and 
vote not less than a majority of the capital 
stock of any such corporation, and do all 
other things in regard thereto necessary to 
protect the interests of the United States 
and to carry out the purposes of this act. 
The board, with the approval of the Presi¬ 
dent, may sell any or all of the stock of the 
United States in such corporation, but at 
no time shall it be a minority stockholder 
therein. Provided, That no corporation in 
which the United States is a stockholder, 
formed under the authority of this section, 
shall engage in the operation of any vessel 
constructed, purchased, leased, chartered, or 
transferred under the authority of this act 
unless the board shall be unable, after a 
bona fide effort, to contract with any person 
a citizen of the United States for the pur¬ 
chase, lease, or charter of such vessel under 
such terms and conditions as may be pre¬ 
scribed by the board. 

The board shall give public notice of the 
fact that vessels are offered and the terms 
and conditions upon which a contract will be 
made, and shall invite competitive offerings. 
In the event the board shall, after full com¬ 
pliance with the terms of this proviso, deter¬ 
mine that it is unable to enter into a contract 
with such private parties for the purchase, 
lease, or charter of such vessel, it shall make 
a full report to the President, who shall ex¬ 
amine such report, and if he shall approve 


the same he shall make an order declaring 
that the conditions have been found to exist 
which justify the operation of such vessel by 
a corporation formed under the provisions 

of this section. 

< * ♦ 

At the expiration of five years from the 
conclusion of the present European war the 
operation of vessels on the part of any such 
corporation in which the United States is 
then a stockholder shall cease and the said 
corporation stand dissolved. The date of 
the conclusion of the war shall be declared by 
proclamation of the President. The vessels 
and other property of any such corporation, 
shall revert to the hoard. The board may 
sell, lease, or charter such vessels as provided 
in section seven and shall dispose of the 
property other than vessels on the best avail¬ 
able terms and, after payment of all debts 
and obligations, deposit the proceeds thereof 
in the Treasury to its credit. All stock in 
such corporations owned by others than the 
United States at the time of dissolution shall 
be taken over by the board at a fair and rea¬ 
sonable value and paid for with funds to the 
credit of the board. In case of disagreement, 
such value shall be determined in the manner 
provided in section ten. 

It will be observed: 

First. That any corporation or corporations or¬ 
ganized by the Shipping Board, pursuant to this 
section, would be the result of the judgment of the 
Board that such action was “necessary to carry out 
the purposes of ” the act. This alone is prophetic 


of the true nature, qualities, and functions of any 
corporation formed under the authority thus be¬ 
stowed upon the Board. These purposes were to 
establish the Shipping Board— 

for the purpose of— 

encouraging, developing, and creating— 

a naval auxiliary and a naval reserve— 

and a merchant marine— 

to meet the requirements of the commerce 
of the United States with its Territories and 
possessions with foreign countries— 

to— 

regulate carriers by water engaged in for¬ 
eign and interstate commerce— 

and— 

for other purposes. 

The Shipping Board was created by Congress 
as the great executive or administrative (instru¬ 
mentality of the Government to achieve the fore¬ 
going purposes, and it was given the authority to 
form corporations whose functions should be to 
carry out the same purposes. It is difficult to 
conceive a corporation possessing faculties of 
greater national qualities and importance than one 
formed under this act, clothed with the exclusive 
prerogatives of aiding the Shipping Board in car¬ 
rying out the purposes of the act. It was clearly 
contemplated that such a corporation would exer¬ 
cise certain powers of a sovereign nature and 
none others. That a corporation formed solely 
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“to carry out the purposes” of the act would be 
endowed with a public, as distinguished from a 
private, character is undeniably true. It is a 
positive misnomer to classify it as a private corpo¬ 
rate entity. That it might, under certain peculiar 
and exceptional conditions, so wrongfully conduct 
itself as to become liable to suit for its torts is not 
the test. That a suit prosecuted against it may, 
under certain exceptional circumstances, not be a 
suit against the Government so as to oust the juris¬ 
diction of the court is wholly irrevelant and does 
not militate against our position in the least. 
Such a result would not in any sense detract from 
the primary public character of the corporation in 
carrying out the positive purposes of its creation 
as declared by Congress. It would still remain, as 
in fact it is, fundamentally an agelncy invested' 
with powers peculiarly and essentially of a govern¬ 
mental nature, not to be exercised for purposes of 
gain or profit but to promote the interests of the 
entire nation in and temporarily following a 
period of great peril. 

Second. As expressed in the first sentence of Sec¬ 
tion 11, any corporation formed by the Shipping 
Board pusuant thereto was to be formed for— 

the purchase, construction, equipment, 
lease, charter, maintenance, and operation 
of merchant vessels in the commerce of the 
United States. 

It may be conceded that this language, standing 
alone, is susceptible of the literal interpretation 


117 


that any such corporation organized for such pur¬ 
poses, and limited thereto, would be private in char¬ 
acter; but when that language is considered in 

connection with the preceding and subsequent 
language of the section to the effect that the pri¬ 
mary and fundamental purpose of such a corpora¬ 
tion when created would be “ to carry out the pur¬ 
poses ” of the Act, and that the Board “ for and on 
behalf of the United States ” could subscribe to 
and purchase and vote not less than a majority of 
the capital stock of the corporation and— 

do all other things in regard thereto neces¬ 
sary to protect the interests of the United 

States — 

the corporation at once assumes a national identity 
and aspect having inherent attributes and qualities 
of a distinctly public character. 

Third. Any Corporation organized pursuant to 
Section 11 was required to have a capital stock not 
exceeding $50,000,000, not less than a majority of 
which could be subscribed for, purchased and voted 
by the Board “for and on behalf of the United 
States.” It was, therefore, mandatory that the 
Board should purchase the stock with Government 
funds, and should control the corporation for the 
purpose of protecting the interests of the Govern¬ 
ment. When the purposes of the act are consid¬ 
ered, and the majority of the stock of any corpo¬ 
ration organized pursuant thereto to carry out 
those purposes is purchased by the Government 
and owned by it, and voted in its behalf by its des- 
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ignated statutory agency, it is clear that the dis¬ 
tinguishing attributes of the corporation are gov¬ 
ernmental in character. True, as said by Mr. 
Justice Holmes in the Sloan case, supra, private 
persons might become stockholders, but even had 
they done so, the essential character of the corpo¬ 
ration as a governmental agency could not thereby 
be altered. The mere acquisition of a minority of 
its stock by private persons could not change the 
character of the corporation from a public to that 
of a private concern. This is distinctly empha¬ 
sized by further provisions of Section 11, that 
when the corporation should stand dissolved, at the 
expiration of five years from the conclusion of the 
war, its vessels and other property should revert 
to the Board, which could sell, lease, or charter 
them, and should dispose of the other property on 
the best available terms, and, after paying the debts 
and obligations of the corporation, was required to 
deposit the proceeds in the United States Treasury, 
to the credit of the Board. Thereupon the Board 
was required to take over all stock in the cor¬ 
poration at the time of dissolution, owned by others 
than the Government, at a fair and reasonable 
value, and pay for it with funds to the credit of the 
Board. The whole theory was that the corpora¬ 
tion was to be organized to fulfill national aspira¬ 
tions, and not for private or personal aggrandize¬ 
ment. 

Fourth. It is of considerable significance in this 
connection that it was made mandatory upon the 


Shipping Board, in concluding to form a corpora¬ 
tion under the authority of Section 11, to cause it 
to be created under the laws of the District of 
Columbia. No discretion was vested in the Board 
in this respect. The seat of Government was desig¬ 
nated as the domicile of the corporation where all 
Government departments are located and where 
they function. There must have been a purpose 
in this, otherwise the Board would have been per¬ 
mitted, in its discretion, to organize the corporation 
under the most favorable laws of any one of the 
States. The purpose unquestionably was to have 
the domicile and principle office of the corporation 
at the seat of Government, where it could more ex¬ 
peditiously and conveniently cooperate with the 
President and the other Government departments, 
including the Shipping Board, in accomplishing 
the outstanding substantive objects of its existence. 

Fifth. By the proviso to the first paragraph of 
Section 11 any corporation in which the United 
States is a stockholder, formed under the authority 
of this section is forbidden to engage in the opera¬ 
tion of any vessel constructed, purchased, or con¬ 
trolled by it, unless the Shipping Board should be 
unable to contract with any citizen of the United 
States for the purchase, lease, or charter of such 
vessel. Thus, while the corporation was to be 
formed, under the authority of the act, to purchase, 
construct, equip, lease, charter, maintain and oper¬ 
ate merchant vessels, yet it was prohibited from op¬ 
erating such vessels unless citizens could not be 
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found who would purchase, lease, or charter them 
for operation. It is profoundly significant as a de¬ 
clared policy that no such corporation should op¬ 
erate vessels except in the absence of available citi¬ 
zens, for that purpose. It could construct and 
equip such vessels, but their ownership and opera¬ 
tion were to go primarily to American citizens who 
would undoubtedly, when necessary, devote them to 
war purposes, or, failing voluntarily to do so, could 
be compelled to. To thus even conditionally ex¬ 
clude such a corporation as an operating agent of 
the Government, and thereby confine its activities 
to constructing or otherwise acquiring and equip¬ 
ping vessels, had and has the effect of excluding it 
from the category of business corporations organ¬ 
ized for purposes of profit. With the unprecedent¬ 
edly highly freight rates prevailing during the war, 
the profits from operating cargo vessels would have 
been enormous. Yet these profits were denied to 
any corporation organized under the authority of 
this act except under the conditions stated. 

Sixth. Any corporation organized under the 
authority of the act was given only a temporary 
existence. It was, by Section 11, required to 
“ stand dissolved ” at the expiration of five years 
from the conclusion of the war, if the United States 
was then a stockholder therein, the date of the con¬ 
clusion of the war to be declared by proclamation 
of the President. That the life of the one corpora¬ 
tion which was formed was subsequently extended 
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by Congress (Section 12 of the Merchant Marine 
Act) is of no consequence. The plain, obvious, 
original design of Congress was that any such 

* 4 

corporation was to continue in existence during the 
period of the war and a specified limited time there¬ 
after, upon the expiration of which its assets should 
revert to the Board. Upon the conclusion of the 
war, the purpose of its creation would be accom¬ 
plished. It was thus distinctly proclaimed and in¬ 
tended that such a corporation would be a war¬ 
time agency, actually owned and controlled by the 
Government, devoted to public purposes, operating 
in all its functions, and directing all of its energies, 
in pursuit of the one great purpose to which the 
wealth and man power of the entire nation would 
be consecrated in the event of war, that of achiev¬ 
ing success in the struggle. Always keeping in 
mind the inherent purpose prompting Congress in 
authorizing its creation, the fact still remains that 
it was to be essentially a national agency clothed 
with and exercising powers “ to protect the inter¬ 
ests of the United States ” and carry out the pur¬ 
poses of the act. Its limited existence, proclaimed 
in advance by Congress, fortifies this conclusion. 
The life of a private trading or business corpora¬ 
tion is not so restricted. 

Seventh. That the Shipping Board is such an 
entity as to be within the genus of Government “ de¬ 
partments” is certain. The fact that it is and al¬ 
ways has been so recognized by the Appellee con- 
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firms this. The conclusion is equally justified, from 
the language of Section 11, that Congress intended 
that any corporation organized by the Board, under 
the authority of that section, should be in effect a 
subsidiary of the Board, designed to cooperate with 
it in effecting its purposes as a public agency. That 
this is true is illustrated by the joint resolution of 
Congress approved May 12,1917 (40 Stat. 75), au¬ 
thorizing the President to take over to the United 
States the immediate possession and title to all 
enemy vessels within the jurisdiction thereof, and 
through the Shipping Board or any department or 
agency of the Government, to operate, lease, char 
ter, and equip such vessels in any service of the 
United States, or in any commerce, foreign or 
coastwise. Under this resolution and two executive 
orders dated June 30, 1917 and July 3, 1917 (Nos. 
2651, 2653), ninety-one German ships were seized 
in American ports (first annual report Shipping 
Board, p. 19) and turned over to the Shipping 
Board for equipment and operation. Thereupon 
the Board assigned to the Division of Operations 
of the Appellant corporation the operation of such 
ships. (Ibid. p. 11.) The intended intimate rela¬ 
tionship between the two bodies, to function in 
close harmony for the same common objects, ac¬ 
cording to the mandate of Congress, distinctly pro¬ 
claims such a corporation in partial subordination 
to the Board, if not on an equality with it, as an 
important branch or division of the system of na- 


tional agencies created to operate severally in their 
respective spheres, but all contributing to accom¬ 
plish the one great common end in view. The 
capital stock thereof would be purchased and voted 
by the Board “ for and on behalf of the United 
States” and the Board was authorized to do all 
other things in regard to the corporation “ to pro¬ 
tect the interests of the United States.” 

To hold at least a majority of the capital stock the 
Board, in representing the Government as the ac¬ 
tual owner thereof, would necessarily select the di¬ 
rectors or trustees of the corporation who would 
necessarily follow the dictates of the Board, 
as has actually been the case, in regulating 
and directing the corporate activities. Un¬ 
der such conditions the corporation would in 
effect be a component part or branch of the 
Board always subject to its complete supervi¬ 
sion and control. The same result would be at- 

i 

tained if, instead of forming a corporation as per¬ 
mitted by the act, the Board should have concluded 
to create a mere unincorporated department or bu¬ 
reau, within its vast organization, to be directly su¬ 
pervised and controlled by it, and to discharge the 
identical duties which; the corporation, if formed, 
would discharge. Such a department or bureau 
would function in the name of the Board, and as 
such, would necessarily enjoy the preferential tele¬ 
graphic privileges which the Appellee concedes to 
the Board. How the mere assumption of a corpo¬ 
rate name by a department of the Board would re- 
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suit in excluding that department from the prefer¬ 
ential telegraphic privileges, which it would other¬ 
wise enjoy, is difficult to comprehend. To incor¬ 
porate such a department of the Board, or to fail 
to do so, would in no particular change its essential 
character or functions. It would occupy the same 
field of endeavor in either event. If functioning as 
a corporation in form, and as a division or branch 
of the Board organization, contributing to the at¬ 
tainment of the objects for which the Board itself 
was created, it is inconceivable that its telegraphic 
communications should be denied the advantageous 
Government rates while all other departments of 
the Board would enjoy them because they hap¬ 
pened to be unincorporated. It would be a reductio 
ad absurdnm if such an infinitely subtle distinction 
should be made. 

It is quite pertinent in this connection to empha¬ 
size the effect of Section 4 of the Merchant Marine 
Act of June 5,1920. That section provides in sub¬ 
stance that all vessels and other property or inter¬ 
ests, including vessels or property in course of con¬ 
struction or contracted for, acquired by the Presi¬ 
dent through any agencies whatsoever, in pursu¬ 
ance of authority conferred by the acts or parts of 
acts repealed by Section 2, or in pursuance of the 
joint resolution of Congress of May 12, 1917, “ are 
hereby transferred to the board.’’ An exception 
from the operation of the section is made of “ ves¬ 
sels and property ” the use of which, in the opinion 


125 


•' ^ 1 



of the President, is required by “ any other branch 
of the Government service.” Among other acts re¬ 
pealed by Section 2 were the Emergency Shipping 
Fund Provisions of the Act of June 15, 1917, and 
the amendatory acts of April 22,1918, and Novem¬ 
ber 4, 1918, already referred to, under which the 
President, by his Executive Orders, through the 
Shipping Board and the Appellant, respectively, 
acquired for the United States by construction, req¬ 
uisition, and otherwise, a large number of vessels, 
both constructed and in process of construc¬ 
tion. In Sloan Shipyards Corporation v. Emer¬ 
gency Fleet Corporation, 258 U. S. 549, Mr. Justice 
Holmes, speaking for a majority of the court, re¬ 
ferred at page 568 to “ the transfer of the property 
of the Fleet Corporation to the Shipping Board ” 
by this section. And the Chief Justice, speaking 
for the dissenting minority, said, at page 573: 

Congress has taken over all the assets of 
the Fleet Corporation— 

so that, as he said, judgments against it would be 
valueless. 

This transfer, in praesenti by the national legis¬ 
lature, of property having such an enormous value, 
from the Appellant to the Board, amounts to a dec¬ 
laration by Congress that the beneficial titje to the 
property had all along been vested in the United 
States, and that the Appellant had held it only as 
trustee for them. By so doing Congress conclu¬ 
sively classified the Appellant as an instrumen- 
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tality of the Government, and in effect declared 
that the entire assets held and controlled by it were 
acquired by it in its capacity as an agency of the 
Government, and with Government funds. The 
transfer of these assets was made to the Board, 
which the Supreme Court, in the Lake Monroe case 
(250 U. S. 246) said “ had been established as 
a public commission with broad administrative 
powers. ” The property was taken from the Ap¬ 
pellant, which the court said, in the same case, 
“ was but an operating agency ” of the Board, and 
“ had been created as its agency, financed with pub¬ 
lic funds ” and “ was known to be but an aim of 
the Board. ” 

The effect of Section 4, therefore, is to com¬ 
pletely destroy the conception, if it were ever se¬ 
riously entertained, that the Appellant ever has 
functioned as a private corporation, engaged in a 
private business or trading enterprise, for private 
ends. In no conceivable circumstances could Con¬ 
gress convey away the assets of a private corpora¬ 
tion. Thus, the mere form in which the Appellant 
came into being is of no consequence. Its powers, 
duties, functions, and activities, the nature and 
purposes of its transactions, the sphere in which it 
has operated, the manner in which it was financed, 
how and by what means the assets controlled by it 
were acquired, and for whom held, and other 
similar considerations, are the controlling factors 
in determining its character. Its form is trans¬ 
parent. A proper vision entitles us to look 
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through the skeleton of its verbal charter and 
graap the known purposes behind it. The formal 
recitals emjbodied in its charter, on the day on 
which it was organized, disclose its ostensible, as 
distinguished from its real, character. Those re¬ 
citals are in a large sense fictitious. From the day 
it was formed, it gradually developed into a great 
national agency, in accordance with the original 
design of Congress. This development ensued, due 
chiefly to repeated declarations by Congress and 
delegations of important powers by the President 
and by the Shipping Board. The attempt now to 
assign to it the status of a private corporation, 
clothed only with powers usually incident to such 
corporations, amounts to an attempt to obliterate 
its entire history. If it had never exercised any 
public functions as an instrumentality of the Gov¬ 
ernment, it would have remained an inert artificial 
being, awaiting the time of its predetermined dis¬ 
solution. It is obvious, however, that it must be 
assigned to the same class as the United States 
Grain Corporation, the property of which, the 
Supreme Court said in the Phillips case (261 U. S. 
106), was clothed with a public interest, and that 
‘‘although in form a private corporation” yet it 
“was organized as an agency for public service, 
and was not engaged in ordinary merchandising.” 
The property of the Grain Corporation, the court 
said “was the property of the United States,” al¬ 
though “ the legal title was in the corporation.” 
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It was because the beneficial title to such prop¬ 
erty was vested in the United States that Con¬ 
gress had the power, which was exercised by it in 
enacting Section 4 of the Merchant Marine Act, to 
transfer all assets held by the Appellant to the 
Shipping Board. It would have been a flagrant 
usurpation of power on the part of Congress to 
have done this, had the corporation been a private 
one, vested with the complete legal and equitable 
title to all its property and devoting it strictly to 
private purposes while engaged solely in commer¬ 
cial or business pursuits. 

Reference has alreadv been made to the Emer- 
gency Shipping Fund Provisions of the Urgent 
Deficiencies Act, c. 29, 40 Stat. 182, approved June 
15, 1917, almost exactly two months after the Ap¬ 
pellant w^as formed. This act w r as amended by the 
Act of April 22, 1918, c. 62, 40 Stat. 535, and fur¬ 
ther amended by the Act of November 4, 1918, c. 
201, 40 Stat. 1022. In its original form, before be¬ 
ing amended, it conferred upon the President cer¬ 
tain pow r er and authority which he was authorized 
by Section 4 of the act to exercise, “through such 
agency or agencies as he shall determine from 
time to time. ,, On July 11, 1917, by executive 
order, he delegated to the Appellant all power and 
authority vested in him by the act— 

in so far as applicable to and in furtherance 
of the construction of vessels, the purchase 
or requisitioning of vessels in process of con- 
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struction, whether on the ways or already 
launched, or of contracts for the construc¬ 
tion of such vessels, and the completion 
thereof, and all power and authority ap¬ 
plicable to and in furtherance of the pro¬ 
duction, purchase and requisitioning of 
materials for ship construction. 

This original act was passed and the Executive 
Order made within a short period after Congress 
declared war against Germany and while the strug¬ 
gle, particularly upon the water, was at its most 
critical stage, due to constantly increasing success¬ 
ful submarine attacks upon allied shipping. The 
Court will, under such conditions, take judicial 
notice of the v T ell-recognized fact that the act was 
passed, and the Executive Order of July 11, 1917, 
made, as war measures. The selection of the Ap¬ 
pellant by the President as his agent to execute 
the important powers above outlined gives addi¬ 
tional emphasis to the dignity and importance of 
that corporation in the manifold war activities of 
the nation. 

Moreover, by the same Executive Order, the 
President delegated certain other important 
powers to the Shipping Board relative to the ac¬ 
quisition by the Government by purchase or 
requisition of the title or possession of constructed 
vessels or parts thereof, or charters therein, to the 
operation, management, or disposition of such ves¬ 
sels, and of all other vessels theretofore or there- 
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after acquired by the United States. The order 
further provided that the Board, in its discretion, 
could itself directly exercise these delegated 
powers, or do so through the Appellant, or through 
any other corporation organized by the Board for 
that purpose. This constitutes complete recogni¬ 
tion of the Appellant by the President as an ap¬ 
propriate repository of additional executive au¬ 
thority to be exercised by it during the war, and 
after its close, provided the Shipping Board should 
conclude to delegate to it the powers which were 
primarily vested in the Board by the President. 

Likewise after the amendments of April 22,1918, 
and November 4, 1918, to the Act of June 15, 1917, 
the President on December 3, 1918, after the armi¬ 
stice, but before the war was declared officially 
ended bv Presidential Proclamation, made an- 
other executive order delegating directly to the Ap¬ 
pellant all power and authority vested in him by 
said laws— 

with reference to any and all activities which 
may be directly or indirectly applicable to 
ship or plant construction. 

By the same order he delegated to the Shipping 
Board all powers and authority vested in him by 
these laws, with reference to constructed dry docks, 
marine railways, and piers, to constructed vessels 
or parts thereof or charters therein, and to the op¬ 
eration, management, and disposition of such facil¬ 
ities. By this second executive order the Board 
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was again authorized, in its discretion, to delegate 
the powers just enumerated to the Appellant. 

The powers so delegated by the President by 
these executive orders were necessarily executive in 
character. That this is so distinctly appears from 
Russell Motor Car Company v. United States, 261 
U. S. 514, wherein three cases were decided to¬ 
gether. In two of them, contracts for the manu¬ 
facture of war materials were entered into through 
the Navy Department, and in the other, a contract 
for the construction of barges was entered into 
through the Appellant. The first two were can¬ 
celed by the Secretary of the Navy by authority 
delegated to him under the Act of June 15, 1917, 
and the other was canceled by the Appellant under 
like authoritv. The court reviewed and consid- 
ered the facts in the Motor Car Company case only, 
and held that the just compensation to which it was 
entitled by reason of the cancellation of its contract 
did not include anticipated profits. In the opinion, 
Mr. Justice Sutherland, for the court, spoke (522) 
of the cancellation of “government war contracts,” 
and later (523) said: 

Executive power, in the main, must of 
necessity, be exercised by the President 
through the various departments . These de¬ 
partments constitute his peculiar and inti¬ 
mate agencies. 

In referring to the three cases, including the one 
wherein the Appellant canceled the contract for the 
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construction of barges, the learned Justice said, in 
the opening paragraph of the opinion, that all— 

are controlled by the same principles of law, 
and depend alike upon the construction and 
application of the same statutory provisions; 

and in the concluding paragraph he stated that it 
was unnecessary to burden the opinion with a state¬ 
ment of the facts in the other two cases, and added: 

They are not differentiated in any essen¬ 
tial respect from the case of the Motor Car 
Company, and are governed by the same rea¬ 
sons and conclusions. 

Thus we find the Appellant, in effect, character¬ 
ized as one of, or at least classified with, the several 
departments of the Government, and exercising 
important executive powers, vested in the Presi¬ 
dent by law, and by him in turn delegated to it as 
being peculiarly fitted as one of his “ intimate 
agencies ” for the exercise of these powers both 
during the war and after its cessation. True, these 
statutes have now been repealed and the Executive 
orders made pursuant thereto have expired, but 
none the less they serve to emphatically illustrate to 
what an exalted position this corporation was ele¬ 
vated, in the collective activities of war and peace 
operations, by the President with the concurrence 
of Congress. 

Attention is now invited to the Act of April 22, 
1918, as amended by the Act of November 4, 1918, 
which amended section 1 of the Act of June 15, 
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1917, by adding a new provision giving the Presi¬ 
dent the following additional authority: 

To take possession of, lease, or assume 
control of (or to extend, improve, or in¬ 
crease, or cause to be extended, improved, or 
increased) any street railroad, interurban 
railroad, or part thereof wherever operated, 
and all cars, appurtenances, and franchises, 
or parts thereof commonly used in connec¬ 
tion with the operation thereof, necessary 
for the transfer and transportation of em¬ 
ployees of shipyards or plants engaged or 
that may hereafter be engaged in the con¬ 
struction of ships or equipment therefor for 
the United States. 

This provision, with the exception of the words 
in parentheses, was added to the original act by the 
Act of April 22, 1918. On June 18, 1918, by an¬ 
other Executive Order, the President directed that 
the Appellant should have and exercise all power 
and authority vested in him by the act. The words 
in parantheses were inserted by the second amenda¬ 
tory Act of November 4, 1918, and by his third 
Executive Order of December 3, 1918, the Presi¬ 
dent directed that the Appellant should have and 
exercise all power and authority vested in him by 
said laws, with reference to anv and all activities 
directly or indirectly applicable to ship or plant 
construction. 

These two Executive Orders of June 18, 1918, 
and December 3, 1918, show the vast additional 
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powers delegated to the Appellant, and which were 
originally vested in the President by the acts re¬ 
ferred to. Construing the two orders together, it 
will be observed that the Appellant derived from 
them the power to seize, control, and operate all 
street and interurban railroads in the country and 
their entire appurtenances, franchises, and equip¬ 
ment, the only limitation being that the control and 
operation thereof should be necessary for the trans¬ 
portation of employees of shipyards and plants en¬ 
gaged, or which might thereafter be engaged, in the 
construction of ships or ship equipment for the 
United States. Not only could the Appellant seize, 
control, and operate such roads either with or with¬ 
out leases from or the consent of the owners, but it 
was also given the power to extend and improve 
them in invitmn . 

The powers were conferred and delegated to pro¬ 
mote the construction of ships for the Government. 
The ships were originally needed for war purposes. 
A large percentage of our troops, munitions, and 
supplies had been and were being transported to 
Europe in foreign ships. The Appellant was, by 
the orders referred to, made an important execu¬ 
tive agency of the Government in accomplishing, 
with marvelous rapidity, as subsequent events 
demonstrated, the completion and delivery of ships 
to the Government. To do this it was deemed 
necessary to control and operate many street and 
suburban railway systems to transport employees 
of shipyards, many of which yards were in opera- 
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tion throughout the country producing ships for 
the Government, some largely and others entirely 
financed with Government funds received and dis¬ 
bursed by the Appellant. 

If, however, the power to take over and control, 
or to extend and improve the transportation sys¬ 
tems was exercised, it was not comtemplated that 
the owners thereof would receive no compensation 
for their use. Section 3 of the Act of April 22, 
1918 provided, in substance, that upon taking pos¬ 
session and assuming control of such properties, 
just compensation should be made therefor, to be 
determined by the President, but if the amount de¬ 
termined by him should be unsatisfactory to those 
entitled to receive it, they should be paid seventy- 
five per centum of the Presidential award and could 
then sue the United States to recover such further 
sums, as, added to the seventy-five per centum* 
would make up such amount as would be just com¬ 
pensation therefor. 

By Chapter 143 of an Act of Congress making 
appropriations for the army approved July 9,1918, 
40 Stat. 888, previous acts were amended so as to in¬ 
clude, in addition to the right to condemn lands for 
military purposes, the right of condemnation of 
standing or fallen timber, saw mills, camps, ma¬ 
chinery, logging roads, rights of way, equipment, 
materials, supplies, and any works, property, or ap¬ 
pliances suitable for the effectual production of 
such lumber and timber products for the army, 
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navy, United States Shipping Board, or the Appel¬ 
lant, and the right to institute such condemnation 
proceedings was conferred upon the Secretaries of 
War and Navy, the Shipping Board, and upon the 
Appellant, individually and collectively. The right 
to so condemn was required to be exercised only for 
the purpose of obtaining such property when need¬ 
ed for the production, manufacture, or building of 
aircraft, dry docks, or vessels, their apparel or fur¬ 
niture, for housing of Government employees in 
connection with the Army, Navy, Shipping Board, 
and the Appellant, and for the procurement of ma¬ 
terials and equipment for aircraft, dry docks, and 
vessels. 

Again, the Appellant, pursuant to this act, in 
acting as the executive agent of the President, i. e., 
of the Government in disposing of lands, lumber 
and timber products and logs, was required to re¬ 
turn the proceeds of the sales to the Treasury, 
thereby accentuating the obvious fact that it was 
included within the terms of the act, to enable it to 
exercise important powers, and discharge impor¬ 
tant duties of a strictly public nature. 

An Executive Order of March 12, 1919, deserves 
attention here. By this order the President recites 
the previous orders of July 11,1917, and December 
3,1918, delegating certain powers and authority to 
the Appellant, in pursuance of which, at the Presi¬ 
dent’s request, it had entered into contracts for the 
construction of nineteen river barges, and was 



planning the construction of certain river tow¬ 
boats, all intended for use on the Mississippi river 
or its tributaries, and in planning and in carrying 
out such construction, had, at the President’s re¬ 
quest, engaged the assistance of the Chief of Engi¬ 
neers of the United States Army, and had trans¬ 
ferred to him, from funds held under its delegated 
power and authority, the sum of $3,860,000, which 
sum had been deposited by that official in the 
Treasury of the United States to the credit of the 
War Department. In order to confirm these in¬ 
formal acts of the Appellant the President by this 
order: 

(a) Withdrew from that corporation 
such part of the power and authority pre¬ 
viously delegated as related to the construc¬ 
tion of the barges and towboats and to the 
said sum of $3,860,000 out of the funds 
theretofore appropriated for the construc¬ 
tion of ships, and in turn delegated the 
power and authority so withdrawn to the 
Secretary of War, “ to be by him executed, 
through contract or otherwise, as in his 
judgment may be most economical and ad¬ 
vantageous to the United States . ” 

( b ) Ratified the payment by the Ap¬ 
pellant to the Chief of Engineers of the said 
sum of $3,860,000 from the Emergency Ship¬ 
ping Fund theretofore appropriated by Con¬ 
gress for the construction of ships. 

( c ) Directed the Appellant to assign to 
the Secretary of War all contracts entered 


into by it for or on account of the construc¬ 
tion of the barges and towboats. 

By another Executive Order made on August 11, 
1919, the President recites the two Emergency 
Shipping Fund Acts heretofore referred to of June 
15, 1917 and November 4, 1918, and a later one of 
July 19, 1919, (41 Stat. 180-181), which declares, 
inter alia, that any material or plant as defined in 
the Act of June 15,1917 acquired by the Appellant 
“ may be disposed of as the President may direct.’’ 
The order then recites that the Act of June 15, 
1917, as amended by the Act of November 4, 1918, 
defines the words “ material ” and “ plant ” as 
together including stores, supplies and equipment 
for ships and everything required for or in connec¬ 
tion with the production thereof, and factories, 
work shops, warehouses, engine works, building or 
process used for the manufacture, assembling or 
construction, of shipyards, dry docks, marine rail¬ 
ways, piers, dock yards, and discharging terminals, 
and any facilities or improvements connected with 
these descriptions of property. Then, in no way 
limiting or restricting his previous Executive 
Orders and proclamation delegating powers to the 
Shipping Board and the Appellant, respectively, 
the President directs the Shipping Board to exer¬ 
cise all power and authority vested in him in refer¬ 
ence to the disposition, either by public or private 
sale or lease or otherwise, of the materials and 
plants above defined, upon such credit, security, 
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and other terms and conditions, and in such manner 
generally as the Board, from time to time, shall 
deem to the best advantage of the United States. 
But he also directs that the disposition of the prop¬ 
erty may be made directly by the Board or, in its 
discretion, through the Appellant or any other 
corporation organized by the Board for such pur¬ 
pose, and ratifies and confirms all acts previously 
done by the Board, or the Appellant, with reference 
to the disposition of the property, and which could 
have been done by him under any statutes thereto¬ 
fore enacted covering the subject matter. On 
September 23, 1919, the Board did delegate to the 
Appellant the authority vested in it by this Execu¬ 
tive Order. (Rec. 8-9.) 

On March 1, 1918, there was approved the so- 
called Housing Law (40 Stat. 438), which was 
passed, as the title declares, to authorize and em¬ 
power the Appellant to purchase, lease, requisition, 
or otherwise acquire, and to sell or otherwise dis¬ 
pose of improved or unimproved land, houses, 
buildings, and for other purposes. The act, in 
some of its aspects, is considered, and certain por¬ 
tions thereof summarized, in the case of Manufac¬ 
turers Land etc. Co. v. Emergency Fleet Corpora¬ 
tion, 264 U. S. 250. The title alone does not clearly 
indicate the broad scope and purpose of the act, 
which, though the authority conferred upon the 
Appellant thereby was terminated, with certain 
limitations, on June 5,1920 (Merchant Marine Act, 
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Section 16), yet, as originally enacted, and while 
in force for a period of two years and three months, 
conferred comprehensive sovereign powers upon, 
and exacted important public duties from, the Ap¬ 
pellant. By its terms, the Appellant, within the 
amounts appropriated, was authorized and em¬ 
powered— 

(a) To purchase, lease, requisition, in¬ 
cluding the requisition of the temporary use 
of, or acquire by condemnation or other¬ 
wise any improved or unimproved land 
or any interest therein suitable for the con¬ 
struction thereon of houses for the use of 
employees and the families of employees of 
shipyards in which ships were being con¬ 
structed for the United States . 

(b) To construct on such land for the use 
of such employees and their families houses 
and all other necessary or convenient facili¬ 
ties upon such conditions and at such prices 
as might be determined by it, and to sell, 
lease, or exchange such houses, land, and 
facilities upon such terms and conditions as 
it might determine. 

( c ) To purchase, lease, requisition, in¬ 
cluding the requisition of the temporaiy 
use of, or acquire, by condemnation or 
otherwise, any houses or other buildings for 
the use of such employees and their fami¬ 
lies, together with the land on which the 
same were erected, or any interest therein, 
all necessary and proper fixtures and fur¬ 
nishings therefor, and all necessary and con¬ 
venient facilities incidental thereto; to man- 
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age, repair, sell, lease, or exchange such 
lands, houses, buildings, fixtures, furnish¬ 
ings, and facilities upon such terms and con¬ 
ditions as it might determine in order to 
carry out the purposes of the act. 

( d ) To make loans to persons, firms, or 
corporations in such manner, upon such 
terms and security, and for such time not 
exceeding ten years, as it might determine, 
to provide houses and facilities for the em¬ 
ployees and the families of employees of such 
shipyards. 

It then provided that whenever the Appellant 
should acquire such property or any interest 
therein, by requisition or condemnation, it should 
determine and make compensation therefor which, * 
if unsatisfactory to the person entitled to receive it, 
he should be paid seventy-five per centum thereof 
and entitled to sue the United States to recover 
such further sum as would amount to just com¬ 
pensation for- the property or interest therein 
taken. 

For the purpose of carrying out the provisions of 
the Act the expenditure of $50,000,000 was author¬ 
ized, and in executing the authority granted by the 
act, the Appellant was forbidden to expend or obli¬ 
gate the United States to expend more than that 
sinn. 

The final sentence of the act is of such signi¬ 
ficance, as to warrant its reproduction. It reads: 

That the United States Shipping Board 
Emergency Fleet Corporation shall report 

70698—25-10 


to Congress on the first Monday in Decem¬ 
ber of each year the names of all persons or 
corporations with whom it has made con¬ 
tracts and of such subcontractors as may be 
employed in furtherance of this act, in¬ 
cluding a statement of the purposes and 
amounts thereof, together with a detailed 
statement of all expenditures by contract or 
otherwise for land, buildings, material, 
labor, salaries, commissions, demurrage, or 
other charges in excess of $10,000. 

The momentous importance of this legislation is 
obvious. By it Congress selected the Appellant 
to discharge vast duties executive in kind and con¬ 
ferred upon it equally vast powers to enable it to 
discharge those duties. By this legislation the war 
powers vested in Congress were being exercised and 
delegated. The essential purposes of the act were 
to provide adequate housing, and all other neces¬ 
sary or convenient facilities, for the employees of 
shipyards in which ships were— 

being constructed for the United States, 
and their families. 

By an Act of Congress approved September 7, 
1916 (ch. 458, 39 Stat. 742), entitled “An act to 
provide compensation for employees of the United 
States suffering injuries while in the performance 
of their duties, and for other purposes,” it was 
provided (sec. 1): 

That the United States shall pay compen¬ 
sation as hereinafter specified for the dis- 


ability or death of an employee resulting 
from a personal injury sustained while in 
the performance of his duty. * * *. 

By Section 28 of the act a commission was 
created to be known as the United States Em¬ 
ployees’ Compensation Commission, and by Section 
32 it was provided— 

That the commission is authorized to 
make necessary rules and regulations for 
the enforcement of this act, and shall decide 
all questions arising under this act. 

Construing the act, the Comptroller of the Treas¬ 
ury held that under section 32 the commission was 
empowered to decide what claimants were entitled 
to the benefits thereof (25 Comp. Dec. 197) and in 
a later opinion ratified the action of the commission 
in awarding compensation to employees under 
cost-plus-profit contracts, saying: 

The United States Employees’ Compen¬ 
sation Commission created by that act has 
considered some cases of employees under 
cost-plus-profit contracts of the Government 
and has held that persons employed under 
such contracts are employees of the Govern¬ 
ment, entitled to the benefits of the act. In 
all such cases, the benefits thus provided are 
exclusive, and no other compensation in any 
form whatever may be paid, either directly 
or indirectly, by the Government. Neither 
is any premium for compensation insurance 
for such employees a proper charge against 
the Government (25 Comp. Dec. 222). 
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In an opinion to the President dated March 21, 

1918 (31 Op. A. G. 252), the Attorney General held 
that under Section 32 the commission has power, 
when the question is properly presented in a spe¬ 
cific case, to decide whether employees of the Ap¬ 
pellant are entitled to the benefits of the act. 

The Urgent Deficiencies Act of December 24, 

1919 (c. 17, 41 Stat. 377), after making an appro¬ 
priation of $1,100,000 to cover payment of compen¬ 
sation awarded by the commission, contains the fol¬ 
lowing proviso: 

Provided, That the compensation hereto¬ 
fore or hereafter paid by the United States 
Shipping Board Emergency Fleet Corpora¬ 
tion to or on account of employees for dis¬ 
ability or death resulting from personal in¬ 
juries sustained while in the performance of 
their duties shall be in full satisfaction of 
the claims of such employees or their legal 
representatives against the United States. 

The Merchant Marine Act, in addition to con¬ 
tinuing the Appellant in existence, with authority 
to operate vessels, until otherwise directed by law, 
until all vessels are sold (Section 12) in accordance 
with the provisions of the act, Section 11 of the 
Shipping Act to the contrary notwithstanding, also 
contains one other provision which requires par¬ 
ticular consideration. We refer to Section 35, 
which reads as follows: 

• 

That the power and authority vested in 
the Board by this act, except as herein other¬ 
wise specifically provided, may be exercised 


directly by the Board, or by it through the 
United States Shipping Board Emergency 
Fleet Corporation. 

Disregarding the delegation by the Board to the 
Appellant of certain power and authority vested 
in the Board by the act, the notable effect of the 
section is that such power and authority could be 
delegated at all, and further, that, if delegated, the 
Appellant was designated by Congress as the sole 
and exclusive agency which could lawfully receive 
and exercise such power and authority. The Ap¬ 
pellant is and always has been so closely and inti¬ 
mately affiliated with the Board as to be logically 
considered a substantial part of it. It is of no 
consequence that it bears an independent corpo¬ 
rate name. Its selection by Congress as the sole 
repository of the powers of the Board, under the 
act, makes of it a complete or pro tanto substitute 
of the Board to administer the act if the Board 
should determine to delegate such powers either 
wholly or in part. 

The record shows, as already stated in sum¬ 
marizing the agreed facts, that the Board has dele¬ 
gated extensive powers vested in it by this and 
other acts and by Executive Orders to the Ap¬ 
pellant. 

A 

On September 23, 1919, the Board adopted a 
resolution, which, after reciting the Executive 
Order of August 11, 1919, in substance, directed 
the Appellant to make all sales, leases, or other 
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disposition of materials and plants acquired by 
the Appellant as the delegate of the President 
under the Emergency Shipping Fund legislation, 
by public or private sale or contract, upon credit 
or otherwise, and in such manner as the Appellant 
should deem to be to the best advantage of the 
United States . The resolution also ratified all pre¬ 
vious acts done by the Appellant with reference 
to the sales, leases, and other disposition of such 
property. (Rec. 8-9.) 

B 

On June 9,1920, four days after the approval of 
the Merchant Marine Act and under the authority 
of Section 35 thereof, the Board adopted a resolu¬ 
tion in terms delegating to the Appellant the power 
and authority vested in the Board by subsection 
(c) of Section 2 of the act. (Rec. 9.) This sub¬ 
section (1) provides that, as soon as possible after 
the passage of the act, the Board should “ adjust, 
settle, and liquidate ” all matters arising out of or 
incident to the exercise by or through the President 
of any of the powers or duties conferred or imposed 
upon the President by the acts or parts of acts 
repealed by Section 2 of the Merchant Marine Act, 
and (2) declares that the Board, instead of the 
President, should have and exercise any of such 
powers and duties relating to the determination 
and payment of just compensation. A proviso 
gives any person dissatisfied with any decision of 
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the Board the same right to sue the United States 
as he would have had if the decision had been made 
by the President under the acts repealed. 

C 

Six days later, i. e., on July 15, 1920, the Board 
of Trustees of the Appellant, after reciting the sub¬ 
stance of the foregoing Board resolution, adopted 
a resolution authorizing and directing the Con¬ 
struction Claims Board of the Appellant, subject 
to its direction, to exercise the power and authority 
delegated to the Appellant by the resolution of the 
Board. (Rec. 9-10.) 

D 

The Construction Claims Board of the Appel¬ 
lant was created on January 30, 1920, and there¬ 
after, and until November 18, 1920, it adjusted, 
settled, and liquidated matters arising out of or in¬ 
cident to the actions taken under the four executive 
orders of July 11, 1917, June 18, 1918, December 
3, 1918, and August 11, 1919. (Rec. 8.) On No¬ 
vember 18, 1920, the foregoing Board resolution 
of June 9, 1920, was superseded by another, in 
substance authorizing and directing the trustees 
of the Appellant to examine, confirm, modify, or 
reject all findings of fact made by the Construc¬ 
tion Claims Board upon claims submitted to that 
Board and to present to the Shipping Board in 
final and complete form the disposition of each of 
the claims for the approval of the Shipping Board. 
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(Rec. 10.) From and after November 18,1920, the 
trustees of the Appellant continued to act under 
the resolution of that date, according to its terms, 
until July 29, 1921, when the Construction Claims 
Board was abolished. (Rec. 10.) 

In this connection, the duties of the Construction 
Claims Board are worthy of note. They were to 
investigate and make findings regarding the just 
compensation to be paid whenever any contract was 
cancelled, modified, suspended, or requisitioned, or 
whenever any plant or part thereof or any ship, 
charter or material was made use of, assumed, ac¬ 
quired, occupied, or taken over under the Emer¬ 
gency Shipping Fund provisions of the Act of June 
15, 1917, as amended. (Rec. 10.) In awarding 
such just compensation, the payments thereof, dur 
ing the liquidation program following the close of 
the war, would necessarily be, as they have been, 
made with Government funds, appropriated by 
Congress, for that purpose. That the payments 
made have run into fabulous sums is well known. 

E 

When the Construction Claims Board was abol¬ 
ished on July 29,1921, it was superseded by a body 
created by the Shipping Board, known as the 
Claims Commission, composed of five members and 
a Secretary, to which the Board, by resolution 
adopted August 24,1921, made effective as of July 
29, 1921, delegated important powers, and from 
which it exacted exclusive duties in adjusting, 
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settling, and liquidating claims for just compensa¬ 
tion against the United States, the Board or the 
Appellant, where— 

(a) The United States shall have canceled, modi¬ 
fied, or suspended any contract or made use of, 
assumed, occupied, requisitioned, acquired, or 
taken over any plant or part thereof or any ship, 
charter, or material; or 

( b ) The President shall have requisitioned or 
assumed the control of any dry dock, wharf, light¬ 
erage system, or loading or discharging terminal 
facilities in any part of the United States, or any 
warehouse equipment or terminal railway con¬ 
nected therewith; or 

( c) The President shall have taken possesion 
of, leased, or assumed control of any street ra‘l- 
road, interurban railroad or part thereof, or any 
cars, appurtenances, franchises, or parts thereof, 
commonly used in connection with the operation 
thereof, necessary for the transportation of em¬ 
ployees of shipyards or plants engaged in the con¬ 
struction of ships or equipment therefor for the 
United States; or 

(d) The Appellant shall have requisitioned or 
condemned any improved or unimproved land or 
interest therein suitable for the construction there¬ 
on of houses for the use of employees, and the fami¬ 
lies of employees, of shipyards, in which ships were 
being constructed for the United States, or shall 
have requisitioned or condemned any houses or 
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other buildings for the use of such employees and 
their families, together with the land on which they 
were erected, or any interest therein and necessary 
and proper fixtures or furnishings therefor, or any 
necessary conveniences or facilities incident there¬ 
to. (Rec. 10-11.) 

This resolution then provided that: 

No payment upon any such adjustment, 
settlement, determination, or agreement 
shall be made except from funds duly appro¬ 
priated by Congress and available for such 
purpose. (Rec. 12.) 

This Claims Commission continued to function 
from the time of its creation until September 30, 
1921, and thereafter. (Rec. 12.) 

F 

On June 24, 1920, the Shipping Board adopted 
a resolution to the effect that, under Sections 13 
and 35 of the Merchant Marine Act, the Appellant 
be authorized to create a Division of Transporta¬ 
tion and Housing Operations, in charge of a Man¬ 
ager, reporting to the Appellant’s President, which 
Division should have charge of the maintenance, 
operation, and/or disposition of any housing proj¬ 
ects or transportation systems owned or controlled 
by the Appellant, subject to such directions as 
should be given by the Board. (Rec. 12.) On the 
same day the Board of Trustees of the Appellant 
adopted resolutions creating the Division above 
referred to and conferring upon it various powers 
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enumerated in the resolution. To avoid repetition, 
we refer to our previous summary of the facts for 
the contents of these resolutions, which are also 
found in full at pages 12-13 of the Record. From 
June 24, 1920, to September 30, 1921, the Division 
so created acted upon these resolutions and carried 
them into effect. (Rec. 13.) 

G 

For additional resolutions delegating authority 
to the Appellant by the Shipping Board, we refer, 
without restating their contents in detail, to Ex¬ 
hibits E-l (Rec. 30-32) and E-2 (Rec. 32-35), the 
first consisting of resolutions adopted by the Board 
on September 30, 1921, and the second of resolu¬ 
tions, amendatory of the first, adopted by the Board 
on January 10, 1924. These two groups of reso¬ 
lutions are of distinct importance as definitely 
fixing the representative character of the Appel¬ 
lant in its varied postwar activities, particularly 
the first, which was in force, and being followed 
(Rec. 14) when the telegrams mentioned in the 
declaration were transmitted by the Appellee. 
The two groups are very similar in scope and sub¬ 
stance and delegate to the Appellant the power 
and authority vested in the Board by the Merchant 
Marine Act with respect to a great variety of mat¬ 
ters enumerated therein— 

thus making it possible for the * * * 

Board to devote its attention to study and 
determination of the broad and constructive 


questions of policy relating to the mainte¬ 
nance, development, and encouragement of 
the American Merchant Marine. (Rec. 31, 
33.) 

Here* then, we have a declaration by the Board 
in these resolutions of its intention to thereafter 
devote its attention to the study and determination 
of the broad and constructive questions of policy 
relating to the maintenance, development, and en¬ 
couragement of the American Merchant Marine. 
With that end in view it concluded to and did dele¬ 
gate to the Appellant under the authority con¬ 
ferred by Section 35 of the Merchant Marine Act, 
the powers enumerated in the foregoing resolu¬ 
tions. It will be observed that these delegated 
powers are most comprehensive, including as the 
most important and far-reaching the power to 
operate, maintain, repair, recondition, and sell 
vessels, complete any vessel-construction work be¬ 
gun or authorized, operate and sell housing proj¬ 
ects, real estate, railroad, and other similar prop¬ 
erty; operate and sell dry docks; take the custody 
of and sell all other property and materials; oper¬ 
ate all piers and pier facilities and lease the same, 
with the approval of the Board; and to lease and 
rent offices, warehouses, docks, and storage facil¬ 
ities. That all such property over which the Ap¬ 
pellant thus assumed such complete control was 
Government property, acquired with Government 
funds, will, we assume, not be denied. Granting 
that, then it follows that in operating, maintain- 
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ing, repairing, selling, and leasing such facilities 
the Appellant has acted for the Government as its 
instrumentality and in furtherance of its interests. 
If in carrying out these purposes the necessity 
arose, as is certain, for the constant use of the tele¬ 
graph, then all messages sent or received by the 
Appellant or its representatives would of neces¬ 
sity relate to Government business and be paid for 
with Government funds. Concisely stated, there¬ 
fore, aside from the study and determination of 
the broad questions of policy as affecting the Mer¬ 
chant Marine reserved by the Board to itself, the 
Appellant was designated by and substituted for 
the Board to carry into effect the other purposes 
designed to be attained by the Merchant Marine 
Act. 

At this juncture it is appropriate to review some 
decisions of the courts, giving character to the 
Appellant and establishing its individuality as an 
instrumentality of the Government. 

In United States v. Carlin, 259 Fed. 904, the 
District Court of the Eastern District of Pennsyl¬ 
vania sustained a conviction of defendants charged 
under section 37 of the Criminal Code with having 
conspired to defraud the United States, even 
though the proof showed that the fraud was com¬ 
mitted directly upon the Appellant, it appearing 
that the Appellant was an agency of the United 
States, designated by the President to carry out 
the powers conferred upon him in the construction 
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of ships for the Government. The effect of the 
fraud, therefore, said the Court, was to deplete the 
funds of the Government. 

To the same effect is the case of United States v. 
Union Timber Products Company, 259 Fed. 907, 
decided by the District Court of the Western Dis¬ 
trict of the State of Washington. 

In United States v. CogMan, 261 Fed. 425, the 
District Court for the District of Maryland held 
that property acquired by the Appellant, owned 
and operated solely by the United States for gov¬ 
ernmental purposes, is not subject to State taxa¬ 
tion. 

The case of The Lake Monroe, 250 U. S. 246, was 
one wherein the United States in an original pro¬ 
ceeding in the Supreme Court obtained an order to 
show cause why a writ of prohibition or mandamus 
should not be issued to prevent an inferior Federal 
Court, sitting in admiralty, from directing the 
seizure or arrest of a steam vessel known as the 
Lake Monroe, which had been requisitioned by the 
Appellant and was alleged to have been owned and 
operated by the Government, to satisfy the claim 
of the master and part owner of the fishing 
schooner Helena for damages arising out of a col¬ 
lision between the two vessels. 

In its opinion, the court uses language definitely 
identifying the Appellant as a governmental 
agency. After referring to the applicable acts of 
Congress, and proclamations and executive orders 


of the President, and the formation of the Appel¬ 
lant, the court said (p. 252) that the Appellant— 

was officered by the Commissioners of the 
Shipping Board and their nominees, and 
was bat an operating agency of the Board . 

Then, after referring to the Emergency Ship¬ 
ping Fund Provisions of June 15, 1917, and the 
Executive Order of July 11, 1917, under which the 
Lake Monroe was requisitioned by the Appellant, 
and other acts of Congress, the court declared, at 
page 254: 

But at the time of the emergency provi¬ 
sion of June 15, 1917, the Shipping Board 
had been established as a public commission, 
with broad administrative powers and sub¬ 
ject to definite restrictions— 

and— 

the Fleet Corporation had been created as 
its agency, financed with public funds . 
The emergency shipping legislation evi¬ 
dently was enacted in the expectation that 
the President would employ the Shipping 
Board and the Fleet Corporation as his 
agencies to exercise the new powers, for the 
Fleet Corporation was mentioned in the act, 
and it was known to be but an arm of the 
Board . 

Then, on the same page, the court further ob¬ 
served : 

And when in fact he designated the 
Fleet Corporation to exercise those powers 
so far as they pertained to the construction 
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of vessels and the requisitioning of vessels 
in process of construction, and the Shipping 
Board so far as they applied to the opera¬ 
tion, management, and disposition of vessels, 
it is to be presumed that he did so because 
of the general powers that already had been 
conferred upon them by law, and because 
they were subject to the regulatory provis¬ 
ions that Congress enacted . 

The case of United States Grain Corporation v. 
Phillips, 261 U. S. 106, is much in point. The 
Grain Corporation was organized under the laws 
of Delaware pursuant to an Executive Order of 
the President, and while it was in form a trading 
corporation, yet it was in fact an agency to enable 
the United States Food Administration, among 
other things, to buy, sell, and store wheat. The 
stock was all subscribed for and owned by the 
United States. An act of Congress had made a 
large appropriation to furnish foodstuffs for the 
relief of certain foreign populations, and by an 
Executive Order the Grain Corporation was desig¬ 
nated as an agency of the United States for fur¬ 
nishing the foodstuffs, under the direction of Mr. 
Hoover, who was authorized to establish the Amer¬ 
ican Relief Administration to that end. There¬ 
upon the Grain Corporation sold to Bulgaria 14,- 
000 tons of wheat flour, and Bulgaria forwarded 
the gold, constituting the purchase price, amount¬ 
ing to $5,170,000, to Constantinople for the cor¬ 
poration. This gold was transported to New York 


upon a destroyer in the Navy, of which Phillips 
was commanding officer. Under the Navy regu¬ 
lations he was entitled to a commission of 1 per 
cent of the value of gold, carried to destination 
for private shippers, and he sued the Grain Cor¬ 
poration for-this commission. The Circuit Court 
of Appeals (279 Fed. 244) held the Grain Corpora¬ 
tion not to be a governmental agency and stated 
that though the Government created the agency, 
yet the corporate responsibility was that of a 
private corporation. The Supreme Court took a 
contrary view in an opinion delivered by Mr. Jus¬ 
tice Holmes. After stating the facts, the learned 
Justice said: 

We mention these details to show that 
the defendant although in form a private 
corporation and liable to be sued as such, 
was organized and owned by the United 
States a# an agency for public service, and 
was not engaged in ordinary merchandising, 
but, under Mr. Hoover’s directions, was per¬ 
forming public functions arising out of the 
war and its sequels. 

Then this emphatic language was used at pages 
113-114: 

The plaintiff did not stand as a private 
person making a private contract with a 
business corporation . He was an officer of 
the United States charged with duties as 
such. In substance, the gold was the prop¬ 
erty of the United States . It is true that 
the legal title was in the corporation, that 
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the property of the corporation might have 
been taken to pay a judgment against it* 
and that in other ways the difference of 
personality would be recognized. (Citing 
Sloan Shipyards case, supra.) But for pur¬ 
poses like the present imponderables have 
weight. When, as here, the' question is 
whether the property was clothed with such 
a public interest that the transportation of 
it no more could be charged for by a public 
officer than the carrying of a gun, we must 
look not at the legal title but at the facts 
beneath the forms. The facts we have indi¬ 
cated in stating the case. The very existence 
of the corporation was created to carry on 
activities required by the war. Its prop¬ 
erty was held for that and no other end. It 
was admitted on the argument, and, of 
course* could not be denied, that if the 
United States had been the legal owner of 
the gold the plaintiff would have been acting 
only in the course of his duty in carrying it. 
We are of the opinion that the same thing 
is true here. 

In this case, it should be observed, the defendant 
corporation was organized under state laws with 
power to do any and all things set forth in its cer¬ 
tificate of incorporation— 

to the same extent as natural persons might 
or could do— 

and in general— 

to have and exercise all the powers conferred 
by the laws of Delaware upon corpora¬ 
tions— 


159 


formed under them (279 Fed. 244, 246). It was in 
form a private business corporation having the 
capacity to sue and be sued. Yet, though it held 
the legal title to the gold which was transported, 
the actual beneficial title was in the United States, 
or, as said by the court— 

in substance the gold was the property of the 

United States. 

Another case of striking importance and of more 
direct application to the Appellant is that of 
United States v. Walter,, 263 U. S. 15, in which Mr. 
Justice Holmes again delivered the opinion. It was 
a criminal case with an indictment in three counts. 
The first charged a conspiracy to commit an offense 
against the United States by making and present¬ 
ing for payment a fraudulent claim against the 
Appellant. The second charged a like conspiracy 
to obtain the payment of fraudulent claims also 
against the Appellant. Attention is particularly 
directed to the third count, which charged a con¬ 
spiracy to defraud the United States . All counts 
were based upon the same facts, and the first two 
were brought under the Act of October 23, 1918, 
amending Section 35 of the Criminal Code, making 
it a crime to oonspire to present for or to obtain 
payment of a fraudulent claim against “ any cor¬ 
poration in which the United States of America is 
a stockholder.” The third count was based upon 
Section 37 of the Criminal Code, making punishable 
conspiracies to commit offenses against the United 
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States or “ to defraud the United States in any 
manner or for any purpose.” A demurrer to all 
three counts was sustained by the i ial court on 
the grounds that the Act of 1918 must-be taken lit¬ 
erally, as embracing any corporation in which the 
United States owned a single share of stock, and so 
construed went beyond the power of Congress, and 
that under United States v. Strang, 254 U. S. 491, 
the fraud alleged was not a fraud upon the 
United States. But the Supreme Court repudiated 
these views and reversed the judgment of the lower 
court. 

Considering the purposes of the Act of October 
23, 1918, the court said: 


It was enacted after Congress, contemplat¬ 
ing the possibility of war that ensued, had 
authorized the formation of the Fleet Corpo¬ 
ration under laws deriving their authority 
from earlier statutes of the United States. 
We are not informed whether at that time 
the United States owned stock in corpora¬ 
tions other than the instrumentalities created 
with reference to the needs of that war, but 
we can not doubt that the act teas passed 
with a special view to them. 


Then this significant language was used: 

The United States can protect its property 
by criminal laws, and its constitutional 
power would not be affected if it saw fit to 
create a corporation of its own for purposes 
of the Government, under laws emanating 
directly or indirectly from itself, and turn 




the property over to its creature. The cre¬ 
ator would not be subordinated to its own 
machinery. That is the case before us. If 
the law in terms dealt only with the Emer¬ 
gency Fleet Corporation it would be beyond 
question. 

Then the court observed: 

We are of the opinion that the Act of 1918 
should be construed to refer only to corpora¬ 
tions, like the Fleet Corporation, that are in¬ 
strumentalities of the Government, and in 
which for that reason it owns stock. 

As to the third count, the court used this striking 
language: 

As to the third count, while it is true that 
the corporation is not the United States, 

* * * the contemplated fraud upon the 

* * * the contemplated fraud upon the cor¬ 
poration, if successful, would have resulted 
directly in a pecuniary loss to the United 
States and even more immediately would 
have impaired the efficiency of its very im¬ 
portant instrument. 

In Buffalo Union Furnace Company v. Emer¬ 
gency Fleet Corporation, 291 Fed. 23, from the 
Circuit Court of Appeals of the Second Circuit, it 
appeared that a contract was entered into between 
the parties during the war obligating the defendant 
to purchase 1,250 gross tons of pig iron. After 
the Armistice the defendant canceled the contract, 
whereupon the plaintiff brought suit to recover 
damages for its breach. The court concurred with 
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the trial court in denying recovery, and held that 
under the Act of June 15, 1917, and the Executive 
Order of July 11, 1917, issued under the authority 
of the Act, the defendant was acting as the agent 
of the President in canceling the contract, that its 
action in so doing was lawful, and that therefore 
an action for a breach of the contract would not lie, 
but that the plaintiff’s only remedy was an action 
against the United States for “ just compensa¬ 
tion,” as provided in the statutes. After referring 

to the defendant as— 

a war instrumentality— 
the court observed : 

At all times, however, it was apparent 
that, w T hile this corporation w T as private in 
certain legal aspects, it teas always public in 
its objects and purposes, and in 1918 its 
activities were for war purposes . 

As supporting this statement the court cited and 
quoted from the opinion in the United States Grain 
Corporation case, supra. Again, the court said 
that when the contract in question w as made— 

plaintiff must be presumed to have known 
that it was for a public purpose, and 
particularly connected with the equipment 
of ships for war purposes. 

And again: 

To treat defendant, however, as acting 
solely in its corporate capacity, would be to 
assume that it chose to break the contract 
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rather than to act lawfully under the powers 
delegated to it by the President. If there 
be any assumption or presumption, it must 
be that the defendant acted under its lawful 
powers as agent. 

Continuing, this language was used: 

Bearing in mind the principle of United 
States Grain Corporation x. Phillips, supra, 
we must realize that the power to cancel con¬ 
tracts was conferred in order to enable the 
President in his discretion to curtail, inter 
alia, government production, and therefore, 
the contract here concerned was, for the 
purpose of the statute, as much of a govern¬ 
ment contract as if made direct by the gov¬ 
ernment itself. 

In King County, Wash., x. Emergency Fleet Cor¬ 
poration, 282 Fed. 950, the Circuit Court of Ap¬ 
peals of the Ninth Circuit held that shipyard prop¬ 
erty, the legal title to which was vested in the Ap¬ 
pellant, but purchased by it with Government 
funds, is exempt from state taxation, because the 
Government caused the Corporation to be formed, 
held all its stock, furnished all its capital, and 
owned the entire beneficial interest in the property. 
In discussing the problem, after saying that the 
property of the Appellant was not used by it for 
private gain, the court said, at page 953: 

But here, admittedly the property is not 
only held by a governmental agency, but was 


164 






- V T -'; « * 






acquired with public funds, and was to be 
used exclusively for public purposes. To 
hold that it lost its public character, because 
the government chose to have the legal title 
taken in the name of a corporation, which 
it brought into existence and completely con¬ 
trols for its own convenience, and the entire 
capital stock of which it owns, would be to 
sacrifice substance to form. There is no sug¬ 
gestion that Congress ever contemplated the 
direct or indirect grant to private parties of 
any substantial right in the property or the 
alienation by the government of any bene¬ 
ficial interest. Its understanding in that 
respect is clearly exemplified in section 4 of 
the Act of June 5,1920, supra, where its un¬ 
qualified right to dispose of property with¬ 
out any action on the part of the corporation, 
and to transfer it to the Shipping Board, is 
assumed. *X\ 

The same question arose again in United States 
Spruce Production Corporation v. Lincoln County, 
285 Fed. 388, a case involving the power of a state 
to tax property standing in the name of a similar 
corporate war-time agency of the Government. The 
court, after discussing the distinction between tax¬ 
ation of property of an agent of the Government 
and taxation of the agency itself through the means 
employed for the execution of its power, said, at 
page 391: 

But, however, this may be, the property 
here standing in the name of the United 
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States Spruce Production Corporation, con- 
cededly a governmental ogency, is property 
acquired by funds appropriated by Congress 
to be used and employed for governmental 
uses and purposes, and none other. No 
private person or corporation, except in the 
capacity of an agent of the Government, has 
any right, title, or interest therein. 

In Todd Dry Dock <t Construction Corp. v. Sum¬ 
ner Iron Works, 289 Fed. 217, the Circuit Court of 
Appeals of the Ninth Circuit announced conclu¬ 
sions directly in harmony with those announced in 
the Russell Motor Car and Buffalo Union Furnace 
Co. cases. Briefly stated, the holding was that the 
Appellant as the delegate of the President, pur¬ 
suant to the Act of June 15,1917, exercised its law¬ 
ful right, in first suspending and later cancelling a 
contract between it and the Todd Company for the 
construction of 24 steel vessels, 12 of the hulls hav¬ 
ing been completed when the suspension and can¬ 
cellation notices were served. The cancellation 
notice, in addition to cancelling the principal con¬ 
tract, also directed the contractor to notify all sub¬ 
contractors affected by the cancellation, which was 
done. The court further held that the Sumner 
Iron Works, which was a subcontractor, could not 
maintain an action for breach of contract against 
the principal contractor because the cancellation 
of the subcontract was likewise lawful and there¬ 
fore anticipated profits could not be recovered. In 
the course of its opinion, the court said that the Act 
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of June 15,1917, should receive a liberal construc¬ 
tion, and that— 

the construction placed upon it by the de¬ 
partment charged with its execution is of 
great weight— 

thereby characterizing the appellant as a depart¬ 
ment of the Government. 

In United States v. Clallam County, 283 Fed. 
645, from the District Court of the District of 
Washington, the Government and the United 
States Spruce Production Corporation joined in 
filing a bill against the defendant county and cer¬ 
tain of its officers seeking to restrain them from 
collecting taxes assessed under state laws upon a 
railroad and other property of which the Spruce 
Production Corporation had the legal title during 
the three years for which the taxes were assessed. 
The court held that the Spruce Production Cor¬ 
poration was an instrumentality of the United 
States formed to facilitate the prosecution of the 
war, that all of its stock was owned by the United 
States, and that, as the railroad was constructed, 
and the other property acquired with Government 
funds for governmental purposes, as war necessi¬ 
ties, the assessment thereof was illegal and void. 
The conclusion reached was based upon the fact 
that the property sought to be taxed was the prop¬ 
erty of the United States and therefore exempt 
from taxation. After referring to the fact that 
the charge against the property sought to be taxed 
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was not created by some act of the corporation, 
the court declared: 

Freedom of corporate action or power of 
control of the Spruce Production Corpora¬ 
tion in this case is mere fiction . AD of its 
acts were directed and controlled by the 
President * * * through the several de¬ 
partments authorized by the Congress, and 
the claim is not predicated upon any act of 
omission or commission, and the corpora¬ 
tion was a mere instrumentality or agency 
for doing the bidding of the President. 

The case last cited was affirmed by the Supreme 
Court of the United States in Clallam County v. 
United States, 263 U. S. 341, where it come upon a 
certificate from the Circuit Court of Appeals. Re¬ 
citing that the Government and the Spruce Pro¬ 
duction Corporation claimed immunity from taxa¬ 
tion by the state of property, the legal title to which 
was held by the corporation for the United States, 
the court, in upholding such immunity, stated the 
claim of the state to be that taxation of the property 
was not taxation of the mea/ns employed by the 
Government. But, said the court: 

It may be, and in our opinion clearly is, 
when, as here, not only the agent was created 
but all the agent’s property was acquired 
and used for the sole purpose of producing 
a weapon for the war. This is not like the 
case of a corporation having its own pur¬ 
poses, as well as those of the United States, 
and interested in profit on its own account . 








168 

The incorporation and formal erection of a 
new personality was only for the convenience 
of the United States to carry out its ends. 

It is worthy of note that in reaching the conclu¬ 
sion stated the court cited with approval the three 
cases of United States Spruce Production Cor¬ 
poration v. Lincoln County, 285 Fed. 388, United 
States v. Coghlan, 261 Fed. 425, and King County 
v. Emergency Fleet Corporation, 282 Fed. 950, all 
heretofore cited and reviewed. It is therefore a 
necessary conclusion from this decision, and from 
the cases cited in the opinion, that the court places 
the Spruce Production Corporation and the Ap¬ 
pellant in the same category of governmental war¬ 
time corporations as distinguished from those 
having their “ own purposes ” and “ interested in 
profit ” on their “ own account.” 

XI 

IN EXERCISING ITS POWERS AND DISCHARGING ITS 
DUTIES UNDER (1) THE LAW, (2) THE EXECUTIVE 
ORDERS OF THE PRESIDENT, AND (3) THE RESOLUTIONS 
OF THE SHIPPING BOARD, THE APPELLANT’S ACTIVI¬ 
TIES HAVE NOT BEEN PRIVATE OR COMMERCIAL, BUT 
EXCLUSIVELY GOVERNMENTAL IN CHARACTER 

The contention is made, unless we have miscon¬ 
ceived the attitude of the Appellee, that the activi¬ 
ties of the Appellant, since its creation, have been 
strictly private and commercial in character, and 
that therefore it possesses no such sovereign attri¬ 
butes as to entitle it to enjoy the benefits of Sec¬ 
tion 2 of the Act of 1866. In other words, the claim 
is made that it is a corporate entity, exercising 


. 

169 

powers and pursuing activities derived from its 
charter and the general corporation laws of the 
District of Columbia, and must be assigned to the 
class of private industrial corporations organized 
under those laws. That this position is wholly un¬ 
tenable is obvious. 

The United States did not divest itself of its 
sovereign character and take that of a private citi¬ 
zen by becoming the sole stockholder therein. On 
the contrary, throughout the history of the corpora¬ 
tion the Government has distinctly and avowedly 
preserved and retained its sovereign character with 
respect to the corporation and in its relations with 
it. The corporation was not formed for private 
gain, but in a great national crisis, to subserve dis¬ 
tinct public purposes. When those purposes were 
achieved, it was, according to the express command 
of Congress, to stand dissolved. During a long 
period of time, it was an important agent of the 
President, exercising powers and discharging 
duties vested in, and imposed upon him by Con¬ 
gress. To enable it to successfully carry on its im¬ 
portant national activities, Congress appropriated 
almost three and one-half billion dollars, to be ex¬ 
pended by it for public purposes. With Govern¬ 
ment funds, it purchased, constructed, equipped 
and maintained merchant vessels, to be operated by 
it, or by agents appointed by it, to manage and 
operate them, and to be available when needed as 
a naval auxiliary, and maintained as a standing 
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naval reserve. In conferring authority for its 
formation by the Shipping Board, Congress com¬ 
manded that after formed, the Shipping Board 
should do all things in regard thereto to protect 
the interests of the United States, and to carry out 
the purposes of the Shipping Act. Its broad pow¬ 
ers have always been derived from Congress, from 
the President and the Shipping Board, entirely 
aside from its formal corporate charter. That the 
charter of the Appellant states in general terms 
that it should perform its functions for the efficient 
and profitable conduct of its business, is entirely 
aside from the question, and in no sense detracts 
from our contention. That the Government may 
have hoped that the activities would bring profits 
rather than losses, is not only natural, but praise¬ 
worthy. That is equally true in respect to the 
Postoffice establishment, which is admittedly a 
Governmental department. So also with the Gen¬ 
eral Land Office and the Forest Reserves, both of 
which receive large revenues and incur large ex¬ 
penses. That they should be self-sustaining or 
show 7 an excess of receipts over expenditures, would 
make them none the less important branches of the 
national service. 

In Van Brocklin v. State of Tennessee, 117 U. S. 
151, the court, speaking through Mr. Justice Gray, 
at pages 158-159, said: 

The United States da not and can not hold 
property as a monarch may, for private or 
personal purposes . All the property and 
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revenues of the United States must be held 
and applied, as all taxes, duties, imposts, 
and excises must be laid and collected, “to 
pay the debts and provide for the common 
defense and general welfare of the United 
States.” 

And, at page 174, added: 

In short, under a republican form of Gov¬ 
ernment, the whole property of the state is 
owned and held by the state for public uses. 

In United States v. Insley, 130 U. S. 263, the 
court, at page 265, quotes with approval the lan¬ 
guage first above quoted from the Van Brocklin 
case; and in Light v. United States, 220 U. S. 523, 
the court, at page 536, cites the Van Brocklin case, 
after quoting from the opinion therein the state¬ 
ment that the— 

United States do not and can not hold 
property as a monarch may, for private or 
personal purposes. 

The case of Chesapeake, etc., Canal Company v. 
Unvted States, 250 U. S. 123, is to the same effect. 
The United States sued the Canal Company to 
recover dividends which had been declared on 
shares of stock owned therein by them. The de¬ 
fenses urged were the statute of limitations and 
laches, the company contending that by becoming a 
stockholder in a private corporation the Govern¬ 
ment had abdicated its sovereign character and was 
therefore bound as a private person by statutes of 


172 


limitation. Refuting this contention, the court 
said, at page 126: 

Here the Government is pursuing a right 
to recover, which is not affected by its rela¬ 
tion to the corporation as a stockholder. 
* * * Since these dividends constituted 
“ public money ” applicable to public pur¬ 
poses only, the Government in collecting 
them was acting in its Governmental capac¬ 
ity as much as if it were collecting taxes . 

In the case of The Coldwater, 283 Fed. 146, Clay¬ 
ton, District Judge, immediately after quoting in 
full the first section of the Merchant Marine Act of 
June 5,1920, uses this emphatic language at p. 148: 

From this declaration it is apparent that 
the United States, in the maintenance and 
operation of the merchant marine, is not en¬ 
gaged in a purely commercial enterprise, 
but that, on the contrary, Congress conceived 
that the establishment and operation of the 
merchant marine was the exercise of a gov¬ 
ernmental function of the highest impor¬ 
tance, especially so in view of the world con¬ 
ditions prevailing at the time the act was 
passed, of which conditions the court takes 
judicial knowledge . 

In the early and leading case of McCulloch v. 
Maryland, 4 Wheat. 316, Chief Justice Marshall 
said, at page 409: 

All legislative powers appertain to sov - 
ereignty. 
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He had previously used this forceful language, 
at page 407: 

The sword and the purse, all the external 
relations, and no inconsiderable portion of 
the industry of the nation, are intrusted to 
its government. 

Mr. Justice Brewer, in In Re Debs, 158 U. S. 564, 
at page 582, said: 

The strong arm of the national govern¬ 
ment may be put forth to brush away all ob¬ 
structions to the freedom of interstate com¬ 
merce * * *. If the emergency arises, 

the army of the Nation, and all its militia 
are at the service of the Nation to compel 
obedience to its laws. 

In the case of Northern Securities Company v. 
United States, 193 U. S. 197, the court, at page 333, 
used this language: 

An Act of Congress constitutionally 
passed under its power to regulate commerce 
among the states and with foreign nations 
is binding upon all; as much so as if it were 
embodied, in terms, in the Constitution it¬ 
self . 

In Long Island Water Supply Company v. 
Brooklyn, 166 U. S. 685, the court, in discussing the 
power of eminent domain, at page 692, quoted with 
approval the following language from a previous 
case: 

In every political sovereign community 
there inheres necessarily the right and duty 
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of guarding its own existence, and of pro - 
tecting and promoting the interests and 
welfare of the community at large. This 
power and this duty are to be exerted not 
only in the highest acts of sovereignty, and 
in the external relations of Governments; 
they reach and comprehend likewise the in¬ 
terior polity and relations of social life, 
which should be regulated with reference to 
the advantage of the whole society. 

Then, in complete harmony with our contention 
that when the Government engages in commerce, 
i. e., in intercourse and traffic ( Gibbons v. Ogden, 
9 Wheaton 1), it does so in the exercise of a public 
function, the court, at page 694, said: 

It is not essential to a public use that it 
be absolutely free and without any charge 
to any one. The State may build a railroad 
and charge tolls for passengers and freight. 
It is nevertheless a public function which it 
is exercising, and the property is devoted to 
public uses. 

In the case of In Re Tideivater Coal Exchange, 
280 Fed. 648, the Circuit Court of Appeals of the 
Second Circuit held (p. 650) that the United 
States, in operating the railroads during the period 
of federal control, were engaged in the perform¬ 
ance of a governmental function and not in con¬ 
ducting a merely private commercial enterprise. 
Therefore, said the court, the Director General, 
in claiming on behalf of the United States, in bank- 
ruptcy proceedings, the moneys arising out of the 
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operation of the railroads, was seeking to recover 
public money, and was acting in a governmental 
capacity, as much as though the money to be recov¬ 
ered were taxes. This case is cited and approved 
in Dupont v. Davis, 264 U. S. 456, at page 462. 

In the case of In Re Western Implement Com¬ 
pany, 166 Fed. 576, 580-581, the court held that the 
State of Minnesota, in the manufacture of binding 
twine in its state prison and in selling the same to 
the general public under an express statute au¬ 
thorizing such sale, was engaged in the perform¬ 
ance of a governmental function and not merely 
in a private commercial enterprise. To the same 
effect are the following cases: 

Dupont v. Davis, 264 U. S. 456, 462. 

Davis v. Corona Coal Co,, 265 U. S. 219. 

Northern Pacific Ry. Co. v. North Da¬ 
kota, 250 U. S. 135,148. 

Missouri Pac. R. R. Co. v. Ault, 256 U. S. 
554, 557. 

In Chicago, etc., Ry. Co. v. Minneapolis, etc., 
Association, 247 U. S. 490, two railway companies 
caused to be incorporated a third railway com¬ 
pany to operate about one mile of main track and 
a mile and a half of yard track and sidings in a 
certain city. The two principal companies each 
owned one-half of the capital stock of the small or 
subsidiary company and controlled its operations. 
The tracks operated by the subsidiary company 
were in fact part of the terminal property of the 
two principal companies and were necessary ter- 
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minal facilities of those two companies. Under 
such circumstances, the court said (498) that it 
was “ sheer sophistry ” to argue, because the sub¬ 
sidiary company was “ technically a separate legal 
entity,” that it was an independent public carrier, 
free in the conduct of its business from the control 
of the two companies which owned it. On the con¬ 
trary, the court said (500) that it was very clear 
that all through its corporate life, the subsidiary 
company had been consistently used— 

as a mere agency of the two owning com¬ 
panies to accomplish their original purpose. 

And, at page 501, the court said that statements 
of law in certain cited decisions of its own, were— 

not applicable where stock ownership has 
been resorted to, not for the purpose of par¬ 
ticipating in the affairs of a corporation in 
the normal and usual manner, but for the 
purpose * * * of controlling a subsid¬ 

iary company, so that it may he used as a 
mere agency or instrumentality of the own - 
ing company or companies * * *. In 

such cases the courts will not permit them¬ 
selves to be blinded or deceived by mere 
forms of law, but, regardless of fictions, will 
deal with the substance of the transaction 
involved as if the corporate agency did not 
exist. 

In United States v. Lehigh Valley Railroad Com¬ 
pany, 220 U. S. 257, it appeared that the railroad 
company owned all of the stock of a coal company, 
and so used the power resulting from its stock own- 
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ership as to deprive the coal company of all real in¬ 
dependent existence. The court said (272) that it 
was clear that the facts tended to show an actual 
control by the railroad company over the property 
of the coal company, and an actual interest in such 
property beyond the mere interest which the raiU 
road company would have had as a holder of stock 
in the coal company. That is (273) the railroad 
company, for its own purposes, had complete 
power over the coal company— 

just as if the coal company were a mere de¬ 
partment of the railroad — 

and (274)— 

made the two corporations virtually one. 

In Southern Bridge Company v. Emergency 
Fleet Corporation, 265 Fed. 747, the court said: 

The question resolves itself into whether 
the state has invested in the stock of a corpo¬ 
ration doing a private business, or whether 
the state has organized a corporation nomi¬ 
nally a private one, but designed to perform 
functions of the state, or to act as its agent 
or creature. Where the business undertaken 
by the corporation is that of the state, and not 
a mere private business, the fact that the 
Government uses the medium of a private 
corporation in conducting its business, in¬ 
stead of conducting it in its own name, 
should make no difference. 

While it may not be urged that Congress was 
without power to authorize the formation of the Ap¬ 
pellant corporation by the Shipping Board, with 
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the corporate powers enumerated in Section 11 of 
the Shipping Act, yet anticipating the possibility 
of a contention that the power to regulate, i. e., to 
control, or govern, or supervise foreign and inter¬ 
state commerce is a governmental power, while the 
power to actually engage in those activities is an in¬ 
dividual, private, or proprietary right, the reply is 
that the courts have distinctly repudiated that con¬ 
tention. If the power with which Congress is in¬ 
vested to regulate commerce includes the power in 
the Government to engage in that commerce, then 
the exercise of the latter power would be the exer¬ 
cise of a governmental function, and all property 
devoted to its exercise would be devoted to a public 
use. 

In the five cases argued and decided together 
and reported sub nom California v. Pacific R . R. 
Co., 127 U. S. 1, it appeared that the Southern 
Pacific and Central Pacific Railroad Companies 
held important franchises under grants from the 
United States, which were made by Congress, as 
the court said (40), “ for national purposes and to 
serve national ends.” The court, in holding that 
these franchises were not legitimate subjects of 
state taxation, said, at page 39: 

It can not at the present day be doubted 
that Congress under the power to regulate 
commerce among the several states, as well 
as to provide for postal accommodations and 
military exigencies, had authority to pass 
these laws. The power to construct, or to 


authorize individuals or corporations to con - 
struct, national highways and bridges from 
State to State, is essential to the complete 
control and regulation of interstate com¬ 
merce. Without authority in Congress to 
establish and maintain such highways and 
bridges, it would be without authority to 
regulate one of the most important adjuncts 
of commerce. 

In Wilson v. Shaw, 204 U. S. 24, a citizen sought 
to enjoin the Secretary of the Treasury from pay¬ 
ing out money in the purchase of property for the 
construction of the Panama Canal. The Court of 
Appeals of the District of Columbia dismissed the 
bill and the Supreme Court affirmed this ruling. 
After considering the plaintiff’s contention that the 
Government had not the power to engage anywhere 
in the work of constructing a railroad or canal, the 
court said that its own decisions were adverse to 
this contention. In sustaining the power of the 
Government under the commerce clause, as well as 
other clauses of the Constitution, to build the 
Panama Canal the court referred, with approval, 
to its decision in the above case of California v. 
Pacific Railroad Company . 

In Luxton v. North River Bridge Company, 153 
U. S. 525, the validity of an act of Congress incor¬ 
porating the North River Bridge Company was 
assailed. The company was incorporated by Con¬ 
gress to construct a bridge across the Hudson or 
North River between the States of New York and 


New Jersey. The court held that, Congress being 
empowered by the Constitution to regulate com¬ 
merce among the several States and to pass all laws 
necessaiy or proper for carrying into execution 
any of the powers specifically conferred, may make 
use of any appropriate means for this end. Said 
the court, speaking through Mr. Justice Gray: 

Congress, therefore, may create corpora¬ 
tions as appropriate means of executing the 
powers of Government, as, for instance, a 
bank for the purpose of carrying on the fiscal 
operations of the United States, or a rail¬ 
road corporation for the purpose of pro¬ 
moting commerce among the States. 

The learned Justice then stated that Congress 
likewise had the power, exercised early in this cen¬ 
tury by successive acts in the case of the Cumber¬ 
land or National Road from the Potomac across 
the Alleghenies to the Ohio, to authorize the con¬ 
struction of a public highway connecting several 
States, citing the case of Indiana v. United States, 
148 U. S. 148. 

He then said: 

From these premises the conclusion ap¬ 
pears to be inevitable that, although Con¬ 
gress may, if it sees fit and as it has often 
done, recognize and approve bridges erected 
by authority of two States across navigable 
waters between them, it may, at its discre¬ 
tion, use its sovereign powers, directly or 
through a corporation created for that ob¬ 
ject, to construct bridges for the accommoda¬ 
tion of interstate commerce by land, as it 
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undoubtedly may to improve the navigation 
of rivers for the convenience of interstate 
commerce by water— 

and later in the opinion approved the language 
quoted above from the case of California v. Pacific 
Railroad, supra. 

Willoughby, in hiis work on the Constitution 
(1910), at page 763, Section 369, says: 

The Federal Government has the undoubted 
power itself to own and operate, or to in¬ 
corporate companies for the construction 
and operation of roads, bridges, and other 
instrumentalities of interstate commerce. 
This authority is derived not only from the 
Commerce Clause but from the authority 
of the Federal Government, to establish 
post offices and post roads, and from its mili¬ 
tary powers. 

The same author in his work on the Principles 
of Constitutional Law, at pages 286-287, published 
nearly ten years later (1919) repeats the foregoing 
statement in exactly the same language, and in sup¬ 
port of his conclusion, cites the three cases of— 

California v. Pacific R. R., 127 U. S. 1. 

Monongahela Navigation Co. v. United 
States, 148 U. S. 312. 

Luxton v. North River Bridge Co., 153 
U. S. 525. 

When the question arose involving the power of 
Congress to create a national bank, Chief Justice 
Marshall stated in Osborn v. Bank, 9 Wheat. 738, 
that the bank was created for national purposes 
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only, though it was capable of transacting private 
as well as public business. The bank, he said, was 
constituted to perform its functions as a machine 
for the money transactions of the Government, but 
he added, that— 

its corporate character was merely an in¬ 
cident which enabled it to transact that busi¬ 
ness more beneficially . 

And in Bank of United States v. Deveaux, 5 
Cranch 64, the court, at page 79, said: 

The corporate body is the form under 
which the privilege is enjoyed. The indi¬ 
viduals are the substance. 

As already appears, the three sources from 
which the Appellant has derived its powers are 
(1) from various Acts of Congress, (2) from Ex¬ 
ecutive Orders, and (3) from resolutions of the 
Shipping Board. Under these combined powers it 
has requisitioned and constructed vessels for the 
Government; modified, suspended, and canceled 
shipbuilding and other contracts; acquired and 
constructed shipbuilding plants; assumed control 
of street and interurban railroads; managed, op¬ 
erated, and reconditioned vessels, and sold them; 
operated and sold housing projects, dry docks, 
piers, and pier facilities; and exercised other Gov¬ 
ernmental powers of a similar nature. Among its 
activities following the war it has sold large quan¬ 
tities of ship-construction material and securities 
and in general pursued the policy of liquidating all 
property and assets controlled by it acquired dur- 


ing the war and deemed unnecessary in its opera¬ 
tions following the close of the war, and in all 
cases has deposited the moneys realized from such 
sales in the United States Treasury. It is incon¬ 
ceivable that such operations should be character¬ 
ized as private, as contrasted with Governmental. 
If private, the very pertinent question is presented 
as to the identity of the beneficiaries of such opera¬ 
tions. But the Government is the sole beneficiary, 

and in matters where losses have occurred the Guv- 

% 

emment has always borne the entire burden. In 
fact, it is a matter of public notoriety that enor¬ 
mous losses from the operation of ships by the 
Appellant have been met by Congressional appro¬ 
priations. 

For purposes of comparison, let the Post Office 
Department serve as an illustration. Congress has 
the power to establish post offices and post roads. 
That this power, derived from the Constitution, is 
a Governmental one is recognized by everybody. 
It is exclusive of the power of the several States 
to establish any postal system, and has been by law 
made a national monopoly. It is one of the pecul¬ 
iarly appropriate functions of the Government to 
engage in such an enterprise. In all parts of the 
civilized world to-day, and for the past century, 
the transportation of the mails has been made a 
Government monopoly. (16 Harv. Law Review, 
483.) 

But let it be assumed that Congress had created 
or caused to be created a corporation financed ex¬ 
clusively with Government f unds and directly man- 
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aged and controlled by a Board of Directors and 
officers,, selected in a manner designated by Con¬ 
gress, to take charge of and administer the entire 
affairs of the Post Office Department, with its 
powers and functions limited to that object and \ 

exercised accordingly, can anyone be found who 
would maintain that such a corporation is engaged 
in a mere private enterprise, having the usual 
characteristics of a business corporation? That 
such a corporation would have the exclusive powers 
and characteristics of a department of its creator, 
the Government, identical with those of the Post¬ 
master General under the present system of ad¬ 
ministration is beyond question. The post-office 
establishment, whether administered by or under 
the direction of the Postmaster General or by a 
national corporation created for that purpose, 
would, as it does, strictly speaking, do business 
largely commercial in its nature. It not only re¬ 
ceives, carries, and delivers mail, but it performs i 

like service by parcel post in carrying and deliv- ^ 

ering a vast variety of packages containing mer- * 

chandise and ordinary commodities in competition 
with express companies. In its postal-savings de¬ 
partment it receives money on deposit and pays 
interest thereon, thereby competing with private 
savings banks. To such an extent is this true that 
on September 30, 1923, the enormous sum of 
$133,100,971 was on deposit with the savings de¬ 
partment of the postal service. It receives and 
transmits money as do express and telegraph com* 1 
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panies. It charges the public postage for carrying 
the mails. In fact, in almost every conceivable 
method the department has long endeavored to be¬ 
come not only self-sustaining, but to earn sufficient 
revenues to show a surplus. But there is this dis¬ 
tinction between it and a strictly private enterprise 
engaged in the same pursuits, and that is that any 
deficit from its operations is wiped out by appro- 
priations from the public treasury. In doing these 
various things the department functions along lines 
which could be pursued by strictly private busi¬ 
ness enterprises. Nevertheless, it is a department 
of the Government, exercising the functions of a 
sovereign, deriving its prerogatives and very ex¬ 
istence from the constitution and the laws enacted 
in pursuance thereof. 

The Panama Canal affords another illustration. 
The earnings of the Canal for the fiscal year 1924 
amounted to $2,796,000, of which over $901,000 ac¬ 
crued from the operation of light, power, telephone, 
telegraph, signal, and water systems, and of docks, 
wharves, and piers; from oil plants, storehouses, 
repair shops, garages, and boathouses; from the 
Hotel Tivoli and restaurants; from business, land, 
equipment, and market rentals; from sales of prop¬ 
erty, sand, gravel, nautical charts, and publications. 
In the same fiscal year the Canal did a business in 
groceries, hardware, dry goods, shoes, cold storage, 
tobacco, and raw materials involving purchases of 
over $5,159,000. (See Annual Report of the Gov¬ 
ernor of the Panama Canal, 1924, 68th Congress, 
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House Document No. 429, pp. 19, 26, 90, 91.) Yet 
the Appellee extends the Government rate to the 
Canal, as it does to the Post Office Department. 

In this connection, attention is directed to the 
paragraph in the agreed statement of facts (im¬ 
mediately following the statement with respect to 
the acquisition of all property, the legal title to 
which became vested in the Appellant) reading: 

The Fleet Corporation has always consid¬ 
ered that its holdings of such property, and 
its functioning, were always on behalf of the 
United States, and that no private purpose 
was to be served by it thereby . (Rec. 16.) 

As the Appellant is a mere artificial being, the 
admitted fact that it has always considered its 
holdings and functioning to be always on behalf 
of the United States, excluding from its objective 
all private purposes, is necessarily tantamount to 
the fact that its authorized officers, i. e., those en¬ 
titled to speak for it and determine its policy and 
status, have always considered the United States as 
its sovereign principal and that the Appellant, at 
no time in its entire history, has ever had in view 
any private purpose to be attained. 

XII 

THE LONG CONTINUED PRACTICAL CONSTRUCTION OP 
SECTION 2 OF THE ACT OF JULT 24, 1866, BT BOTH 
PARTIES BEFORE ANT CONTROVERSY HAD ARISEN 
ENTITLES THE APPELLANT TO THE PREFERENTIAL 
PRIVILEGES EXTENDED TO DEPARTMENTS OF THE GOV¬ 
ERNMENT BY THE ACT 

In our previous discussion, giving the significant 
title its due weight in expounding the act, we have 
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insisted, and we think correctly so, that the clear 
intention was that the Government, in its entirety, 
must be considered the beneficiary of the preferen¬ 
tial telegraphic privileges accorded by Section 2. 
Or, to put it in another way, the expression “ the 
several departments of the Government,” occur¬ 
ring in Section 2, was used with the intention that 
it should include all branches of the Government 
service. The provision extending to the Govern¬ 
ment the preferential privileges stated therein, has 
always been and still is executory. It has always 
constituted a continuing obligation, binding upon 
the Appellee, to accord to the Goverment, those 
privileges. 

The agreed facts recite that continuously from 
the time of the organization of the Appellant on 
April 16,1917, until May 23,1922, a period of over 
five years, the Appellee— 

accepted all messages of the Fleet Corpora¬ 
tion and charged for their transmission at 
the Government rate and gave them priority 
over commercial messages in transmission 
without questioning that the Fleet Corpora¬ 
tion was entitled to the benefit of that rate 
with the right of priority in transmission. 
(Rec. 18.) 

On the last-named date the Appellee for the first 
time denied the applicability of the Government 
rate to the Appellant’s messages and gave notice 
that regular commercial rates would thereafter be 
applied thereto. (Rec. 18.) In this connection it 
is germane to emphasize again that the Appellant 



has, “ as matter of course,” extended the Govern¬ 
ment rate, with the right of priority in transmis¬ 
sion, to the telegraphic communications of twenty- 
three other boards, commissions, and branches of 
the public service, operating under various names, 
and all enumerated in paragraph 17 on page 19 of 
the Record, as well as to those of the judicial and 
legislative branches of the Government. That is, 
the Appellee— 

has permitted the extension of the Govern¬ 
ment rate to the bodies hereinbefore in num¬ 
bered paragraph 17 enumerated, upon ap¬ 
plication for the said Government rate made 
bv them or on their behalf, as matter of 
course, and without litigation in the courts 
or other final determination of the legality 
of the claims for Government rates. (Rec. 
19.) 

With respect particularly, then, to the Appellant, 
there has been a long-continued practical construc¬ 
tion of Section 2 of the Act, by it or those represent¬ 
ing it, bringing it within the category of Govern¬ 
ment departments, and continuously until shortly 
before this action was instituted this construction 
received the voluntary concurrence of the Appellee. 
That construction we now invoke and urge its con¬ 
tinued application. Granting, arguendo, that the 
section is indefinite, or ambiguous, and hence of 
doubtful construction, yet the long-continued prac¬ 
tical interpretation of that section, acquiesced in 
by the Appellee before any controversy had arisen, 
is entitled to great, if not controlling, influence. 


f 
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In Black Int. Laws, 2nd Edition, 301-302, the 
author says: 

The contemporaneous construction put 
upon a statute by the officers who have been 
called upon to carry it into effect made the 
basis of their constant and, uniform practice 
for a long period of time, and generally 
acquiesced in, and not questioned by any suit 
brought, or any public or private action in¬ 
stituted, to test and settle the construction 
in the courts, is entitled to great respect, and 
if the statute is doubtful or ambiguous, such 
practical construction ought to be accepted 
as in accordance with the true meaning of 
the law, unless there are very cogent and 
persuasive reasons for departing from it. 

The text is supported by a long array of deci¬ 
sions, to which we refer without repetition, many 
of them of the Supreme Court of the United States. 
In fact, the rule, as stated by the author, is so well 
settled that we anticipate no dispute as to its cor¬ 
rectness. 

In McLaren v. Fleischer, 256 U. S. 477, the court 
said, at page 481: 

It therefore comes within the rule that the 
practical construction given to an act of 
Congress, fairly susceptible of different con¬ 
structions, by those charged with the duty of 
executing it, is entitled to great respect, and 
if acted upon for a number of years, will not 
be disturbed except for cogent reasons. 

That the same rule applies to contracts is ele¬ 
mentary. In Chicago v. Shdldon, 9 Wall. 50, at 

70698—25-18 
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page 54, it was applied in determining the proper 
construction of a city ordinance granting to a rail¬ 
way company certain rights in the streets of a city, 

which ordinance the court denominated a contract. 

* 

And in Lawrey v. Hawaii , 206 U. S. 206, the court, 
at page 222, in referring to the value of contempo¬ 
raneous construction, said: 

It is valuable to explain a statute where 
disinterested judgment is alone invoked 
and exercised. It is of greater value to ex¬ 
plain a contract where self-interest is quick 
to discern the extent of rights or obliga¬ 
tions, and never yield more than the written 
or spoken word requires. 

After five years of accord, in acting upon an 
agreed construction of Section 2, it would prob¬ 
ably be futile to speculate upon the reasons which 
prompted the Appellee to change its attitude and 
repudiate its previous conduct, deliberately 
adopted with full knowledge of all the facts. It is 
akin to a species of estoppel which should compel 
it to continue to adhere to the course of conduct 
which it has so long followed. To permit it now 
to disavow what has already been solemnly agreed 
to and for five years continuously acted upon by 
mutual consent of the parties would be contrary 
to all precedent and would give encouragement to 
the Appellant if it should contemplate the exclu¬ 
sion of other branches of the Government service 
from these preferential telegraphic advantages to 
which it has in the p # ast accorded them. 




Moreover, it is difficult to appreciate what con¬ 
siderations have induced the Appellee to continue 
to yield these advantages, for instance, to such 
agencies as the Interstate Commerce Commission, 
the Federal Power Commission, the War Finance 
Corporation, the Railroad Labor Board, the Fed¬ 
eral Reserve Board, the Federal Trade Commis¬ 
sion, the United States Tariff Commission, the 
Alien Property Custodian, the Civil Service Com¬ 
mission, the Pan American Union, and the Vet¬ 
erans’ Bureau, and at the same time to now deny 
them to the Appellant, whose communications have 
always been transmitted at Government expense 
because they have always had to do exclusively with 
Government business. 

In 2 Decisions of the Comptroller General of 
the United States, 38, that officer, in response to an 
inquiry addressed to him by the Chairman of the 
Shipping Board, rendered a decision on July 18, 
1922, distinctly holding that the Appellant is an 
agency of the United States within the provisions 
of Section 2 of the Act of 1866 (Rev. Stat. U. S., 
Sec. 5266), and that its telegrams are subject to 
those provisions and to the rates fixed by the Post¬ 
master General thereunder. This conclusion was 
reached after careful consideration of the origin 
and history of the Appellant, and of some of the 
various pertinent acts of Congress, to which we 
have referred, as well as the Executive Order of 
the President of July 11, 1917, delegating certain 
broad powers to the Appellant. 
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And it should be borne in mind that during this 
period of over five years the Appellee has accepted 
all messages of the Appellant and charged for their 
transmission at the Government rate and given 
them priority over commercial messages in their 
transmission. Wherefore, the principle of prac¬ 
tical construction, which we are invoking, is appli¬ 
cable to both classes of Appellant’s messages re¬ 
ferred to in the agreed facts—(1) those pertain¬ 
ing to its operations and interchanged between it 
and its officers and agents, or between it and them 
and those of some branch of the Government, and 
(2) those also pertaining to its operations and 
passed between it and its officers and agents, on the 
one hand, and persons, firms or corporations which 
were not its officers or agents or those of any branch 
of the Government on the other hand. (Rec. 7.) 
In other words, no distinction has been made by the 
• Appellee, between these two classes of messages, in 
according to the Appellant the preferential privi¬ 
leges expressed in Section 2 of the act. 

All italics in this brief are our own. 

It is respectfully submitted that the judgment 
appealed from should be reversed. 

E. M. Allison, Jr., 

Geoffrey Goldsmith, 
Attorneys for Appellant . 

Chauncey G. Parker, 

Of Counsel . 
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UNITED STATES SHIPPING BOARD, 
EMERGENCY FLEET CORPORATION, 

APPELLANT, 

vs. 

THE WESTERN UNION TELEGRAPH COMPANY. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

It seems desirable to supplement the statement of 
the case contained in appellant's brief with regard 
to the two stipulations between the appellant and the 
appellee, the one dated October 19, 1922 (Rec., p. 24), 
and the other dated August 30, 1924 (Rec., p. 5). 

The former agreement is the one pursuant to which 
this action was brought to determine whether the 
appellant corporation should be charged at the ordi¬ 
nary commercial rate charged to other corporations 
engaged in the like business of operating merchant 
ships, or whether the appellant corporation is entitled 
to the preferential rate charged to departments of 
the government, in respect of messages sent during 
June and July, 1922, and during the period subsequent 
thereto until the final determination of the case. 

The latter agreement, elsewhere referred to as the 
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“agreed statement of facts/’ set out the facts upon 
which the appellant and the appellee rely respectively 
to sustain their contentions herein. 

The importance to the appellee of this case, despite 
the fact that only $1,407.59 and interest is claimed, 
becomes apparent upon a reading of the agreement 
of October 19, 1922. That agreement provides (Rec., 
pp. 24-25) that both parties will expedite to a final 
determination by the Supreme Court of the United 
States a proposed suit by the appellee (this suit) to 
be brought in the Supreme Court of the District of 
Columbia against the appellant corporation claiming 
compensation at the commercial rate for transmitting 
certain messages from and to the appellant corporation 
billed at Washington during the months of June and ' 
July, 1922; and that pending a final determination 
of the suit, the appellee corporation will render its 
bills to the appellant corporation showing both the 
commercial and the government rate and the difference, 
and the appellant corporation will promptly audit the 
bills at both rates, pay the same at the government 
rate and deliver to the appellee corporation a written 
statement as to each bill of the amount of the difference 
between the totals at the commercial rates and the 
totals at the government rates, in order that there may 
be an agreed current account so as to obviate the neces¬ 
sity of re-auditing an accumulation of accounts at the 
termination of the suit should it be decided in favor 
of the appellee corporation; that pending the deter¬ 
mination of the suit, the payment of the bills at the 
government rate and the receipt thereof by the appellee 
corporation shall be without prejudice to the claim 
for the balance, and with respect to the accumulated 
monthly differences, the parties will settle their accounts 
in accordance with the final determination of the suit. 
Other appropriate details are covered by the agreement. 
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Not only, therefore, is the case one in which it is 
expected that a judicial precedent will be established 
of importance to the telegraph company in its relations 
with other corporations which may have or claim 
some connection with governmental activities, but the 
case is one in which the amount of money directly 
involved is much greater than the amount of the 
judgment below which the appellee is here seeking to 
have affirmed. 

The stipulation of August 30, 1924 (Rec., p. 5), 
with the exhibits thereto attached, comprises forty 
pages of the printed record. The great bulk of this 
agreement consists of facts brought forward by the 
appellant corporation to justify its claim for the pref¬ 
erential government rate. The facts founding the 
appellee’s case are simple and briefly stated in the 
stipulation. 

The appellee, a New York corporation, based its 
right to recover telegraphic tolls at the established 
commercial rate from the appellant, a corporation of 
the District of Columbia, upon the fact that it trans¬ 
mitted and delivered telegraphic messages at the 
request of the appellant corporation. Upon this simple 
fact is based the conclusion of law that the appellant 
corporation is liable to the appellee for the tolls upon 
the messages at the established commercial rate. 

The portions of the agreed statement of facts 
(Rec., pp. 5 et seq.) here relied on are paragraph 1 as 
to the incorporation of the appellee; paragraphs 2, 9, 
Exhibit “D,” referred to in paragraph 9, paragraph 13 
and Exhibit “H,” referred to in paragraph 13, as to 
the incorporation of the appellant; paragraphs 3 and 
4 as to the establishment in conformity with the Inter¬ 
state Commerce Act of fixed rates for telegraphic 
service; paragraph 7 that “the statement in the declara¬ 
tion that the messages therein referred to were trans- 


4 


mitted and delivered by the Telegraph Company for 
and at the request of the Fleet Corporation is true in 
fact, and the computation of the amount of charge 
which is or would be due therefor at the commercial 
rate is correct”; and paragraph 8 as to the part payment 
of the bill and the exact balances due for tolls. 

Upon these simple facts, all admitted, the appellee 
asked (paragraph 8, Rec., p. 4) and was granted (Rec., 
p. 53) judgment for $1,407.59 with interest on $1,109.35 
from July 1, 1922, and interest on $298.24 from August 
1, 1922. 

The only question in the case is whether the legally 
established “commercial” or ordinary rate or the 
“government rate” is applicable. The government 
rate is, of course, an exceptional or preferential rate, 
and it is for the appellant to bring itself within the 
exceptional or preferred class entitled to it. Inasmuch 
as the appellant is organized as a private corporation for 
“the purchase, construction, equipment, lease, charter, 
maintenace and operation of merchant vessels in the 
commerce of the United States” (Exhibit “D,” Rec., 
p. 26), the appellant appears to be such an entity as 
would normally be charged the ordinary commercial 
rate; and the brief for the appellant and this brief are 
necessary concerned principally with such arguments 
as are brought forward by the appellant corporation 
as reasons for extending to it the preferential rate 
claimed. 

The conclusions of the court below upon the questions 
involved are stated as follows in the record (p. 56): 

“1. That the defendant was not during any 
of the period of time mentioned in the declara¬ 
tion herein and is not a department of the 
Government of the United States within the 
meaning of Section 2 of the Act of Congress 
approved July 24, 1866, Chapter CCXXX, 
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39th Congress, Sess. 1, as amended, Revised 
Statutes, Sec. 5266. 

“2. That for the services rendered by the 
plaintiff in transmitting over its telegraph lines 
for the defendant the telegraphic messages here 
involved, the defendant is obligated to pay 
the usual commercial rates and is not entitled 
to the benefit of the reduced rates fixed by the 
Postmaster General pursuant to said Act. 

“3. That the rates applicable to the telegraphic 
service rendered to the defendant by the plaintiff 
for which claim is made herein, are established 
and fixed by law, and no agreement, custom 
or course of dealing exists having the effect of 
varying the rates applicable to the messages 
of the defendant corporation.” 


ARGUMENT. 

Agreement or Custom Could Not Establish a Right to 

Preferential Rate. 

The appellant makes prominent its contentions based 
upon such agreement on the part of appellee to its 
claim of the government rate as may be implied from 
the allowance of the government rate by the appellee 
to various governmental bodies and to the appellant 
itself during the early and war period of its existence 
and until May 23, 1922. Such arguments are based 
upon facts set out in paragraphs 16, 17, 18 and 19 
of the agreed statement of facts (Rec., pp. 17 et seq.), 
wherein it is stated that until May 23,1922, the appellee 
accepted messages for the appellant corporation for 
transmission at the government rate and gave them 
priority in transmission over commercial messages 
without questioning the supposed right of the appellant 
corporation to the preferential rate and to priority 
of transmission; and that its messages were accepted up 
to that time usually upon blanks appropriate for 
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government messages (paragraph 16); and that the 
telegraph company has sent messages at the govern¬ 
ment rate and given government priority in trans¬ 
mission to certain organizations there named (para¬ 
graph 17, Rec., p. 18), the status of which as depart¬ 
ments or parts of the Government is, appellant argues, 
at least as questionable as that of the appellant 
corporation. 

As a matter of fact, in this connection it should be 
noted that it is agreed (paragraph 19) that these 
extensions of the government rate to the bodies men¬ 
tioned were made “upon application for the said govern¬ 
ment rate made by them, or on their behalf, as a matter 
of course and without litigation in the courts or other 
final deternination of the legality of the claims for 
government rates.’ 1 

Furthermore, it may well be that some of the bodies 
mentioned in paragraph 17 of the stipulation (Rec., 
p. 19) would be found, upon careful examination, not 
entitled to the government rate. Obviously some 
of them would do little telegraphing. There are, how¬ 
ever, some conspicuous omissions from the list, such 
as the Panama Railroad Company, a corporation 
in which as in the appellant, the government owns 
all the capital stock (See Panama Railroad Co. vs. 
Curran, infra). 

But, aside from any considerations of fact which 
would weaken the argument based upon custom or 
agreement put forward by the appellant, it is settled 
as a matter of law that even by the express acquiescence 
or solemn agreement of the appellee corporation, the 
legal rate applicable to the messages of the appellant 
corporation could not be set aside and a preferential 
rate substituted. Irrespective of its past conduct or 
its present wishes, the appellee corporation is legally 
bound to apply the ordinary commercial rate to the 
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messages of the appellant corporation, if the appellant 
corporation is what it purports to be, a private cor¬ 
poration engaged in commerce. 

Upon this point the case of Western Union Telegraph 
Co. vs. Esteve Brothers & Co., 256 U. S., 566; 65 L. Ed., 
1094 (and the cases there cited), is conclusive and con¬ 
trolling. That case was a claim for damages for a 
mistake in the transmission of a cablegram, in which 
the company in defense set up the familiar limitation of 
liability printed upon its sending blanks and filed as 
a part of its tariff with the Interstate Commerce Com¬ 
mission. The message in question was not sent upon 
a blank containing the contractual stipulation, and the 
sender had no knowledge of the fifing of the tariffs 
with the Interstate Commerce Commission. The Court 
held, construing the Act of June 18, 1910, 36 Stats., 
544, making telegraph and cable companies subject 
to the Act to regulate commerce, that the rate and 
the attendant limitation of liability were matters of 
law and not of contract, saying: 

“The lawful rate having been established, 
the company was, by the provisions of Sec. 
3 of the Act to Regulate Commerce, prohibited 
from granting to anyone an undue preference 
or advantage over the public generally. For, 
as stated in Postal Teleg.-Cable Co. vs. Warren- 
Godwin Lumber Co., supra, 30, the ‘Act of 1910 
was designed to and did subject such companies, 
as to their interstate business, to the rule of 
equality and uniformity of rates.’ . . . 

“The Act of 1910 introduced a new principle 
into the legal relations of the telegraph com¬ 
panies with their patrons which dominated and 
modified the principles previously governing them. 
Before the act the companies had a common-law 
liability from which they might or might not 
extricate themselves, according to views of policy 
prevailing in the several states. Thereafter, 
for all messages sent in interstate or foreign 
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commerce, the outstanding consideration became 
that of uniformity and equality of rates. Uni¬ 
formity demanded that the rate represent the 
whole duty and the whole liability of the com¬ 
pany. It could not be varied by agreement; 
still less could it be varied by lack of agreement. 
The rate became, not, as before, a matter of 
contract, by w T hich a legal liability could be 
modified, but as a matter of law, by which a 
uniform liability was imposed. Assent to the 
terms of the rate was rendered immaterial, 
because, when the rate is used, dissent is without 
effect. 

“The rule does not rest upon the fiction of 
constructive notice. It flows from the require¬ 
ment of equality and uniformity of rates laid 
down in Sec. 3 of the Act to Regulate Commerce. 
Since any deviation from the lawful rate would 
involve either an undue preference or an unjust 
discrimination, a rate lawfully established must 
apply equally to all, whether there is knowledge 
of it or not.” 

This case is therefore to be determined not upon 
any consideration by the Court of any agreement 
between the Fleet Corporation and the Telegraph 
Company as to the rate at which the Fleet Corporation’s 
messages are to be carried, whether that agreement is 
sought to be made'out by express words or by a cus¬ 
tomary course of dealing, but strictly upon the legal 
merit of the claim of the appellant corporation to the 
preferential rate. 

The payment of the tolls at the Government rate 
for the two months here in suit, June and July, 1922, 
and thereafter, with the reservation of the right to 
claim at the commercial rate, is expressly provided for by 
the agreement of October 19, 1922, between the appellee 
and the appellant (Rec., p. 25). 
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The Statute Creating Government Rate. 

The statute relied upon by the appellant is to be 
found in the Revised Statutes, title LXV Telegraphs. 
Section 5263 provides that telegraph companies may 
construct their lines over the public domain, military 
and post roads and navigable streams and waters. 
The section, the construction of which is here drawn 
in question, is 5266: 

“Telegrams between the several Departments 
of the Government and their officers and agents, 
in their transmission over the lines of any tele¬ 
graph company to which has been given the 
right of way, timber, or station lands from 
the public domain shall have priority over all 
other business, at such rates as the Postmaster- 
General shall annually fix.” 

Section 5267 provides that the Government may 
purchase the telegraph lines of such a company at an 
appraised value. 

Section 5268 provides for an acceptance “of the 
restrictions and obligations required by law” by any 
telegraph company before it shall exercise powers 
under the Act. 

Section 5269 provides a penalty for a refusal, after 
having accepted the Act, to comply with it. 

There is no question involved upon the acceptance 
by the appellee corporation of the benefits and burdens 
of this Act (paragraph 6 of agreed statement of facts 
and Exhibit “B-l”). 

The orders of the Postmaster General fixing the 
government rates for the periods in question are 
Exhibits A and B to the agreed statement of facts 
referred to in paragraph 5 thereof wherein it is stated 
that they are in general terms as to domestic telegrams 
forty per centum of the commercial rates and that 
as to cablegrams the government is charged fifty 
per centum of the commercial rates. 
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Even Assuming Fleet Corporation to be Government 
Department Some Messages Not “Between” It 
and Another. 

It is set out in paragraph 8 of the agreed statement 
(Rec., p. 7) that of the messages involved (1) some 
were messages between it and its agents or between 
it and some branch of the government, and (2) some 
were messages between it and its agents, on the one 
hand, and persons or corporations not its agent or those 
of any branch of the government, on the other hand. 
The amount of the tolls calculated at commercial and 
government rates on each of these classes of messages 
is set out in the agreed statement. 

It appears obvious that a telegram from a department 
of the government or its agent to an outsider, or from 
an outsider to a department or its agent, is not a tele¬ 
gram “between the several Departments of the govern¬ 
ment and their officers and agents.” The statute 
contemplates a message the origin and destination 
of which shall both be governmental. 

Attorney General Williams under date of July 10, 
1873, in an opinion to the Postmaster General upon 
this statute (14 Opinions, Attorney General, 278, 279, 
280), said: 

“I think that the word 1 between’ in said 
section should be taken distributively, as applying 
to communications between, first, one Depart¬ 
ment and another; second, a Department and its 
officers and agents; third, a Department and 
the officers and agents of another Department; 
fourth, the officers and agents of the same 
Department; and, fifth, the officers and agents 
of one and those of another Department. This 
construction is, in my judgment, in conformity 
with the reason of the statute.” 

• •••••• 

“My opinion, therefore, is that the Depart¬ 
ments, their officers and agents, may inter- 


11 


changeably telegraph each other, as hereinbefore 
stated, upon official business, subject only to 
the limitation that the telegraphing must be 
in cases where the rates are payable out of public 
moneys, or are to be accounted for to the Govern¬ 
ment by the officer making the expenditures.” 

Therefore, irrespective of the court’s view upon the 
principal question in the case, recovery should in any 
event be had for the difference between the government 
rate and the commercial rate upon the messages passing 
between the Fleet Corporation and persons outside of 
the government; this even upon the assumption that 
the Fleet Corporation is a department of the government. 

The Fleet Corporation is Not a Department of the 

Government. 

It may fairly be said that prima facie the appellant 
corporation is not a department of the government, and 
that the burden of showing it to be such a part of the 
government rests upon those who assert it. 

Whether there was or not in the minds of the framers 
of the statute, originally passed in 1866 (14 Stats., 221), 
an intent to include any excepting the “several depart¬ 
ments,” that is, those governmental divisions headed by 
cabinet officers, and such other similar departments as 
should thereafter be created, it is not necessary here to 
decide. 

It will be noted that there is not involved in this case 
the right of the Shipping Board to avail itself of this 
statute, nor that of what have been called the independ¬ 
ent establishments of the Government outside of de¬ 
partments. Titles VIII and IX of appellant’s brief, 
pages 69 to 110, inclusive, are devoted to an able defense 
of the right of governmental establishments other than 
the principal executive departments to the benefit of the 
reduced rate, particularly of the right of the Shipping 


Board. The appellee is not in this case concerned with 
those questipns. The appellee is transmitting the tele¬ 
grams of the Shipping Board and of the other govern¬ 
ment bureaus and bodies mentioned in this portion of 
appellant’s brief, at the government rate. Much might 
be said on both sides of the question as to the right of 
some of these bodies to the government rate, but those 
questions will not be discussed in this brief. We are 
not here contending for so strict a construction of the 
word “department” as to exclude a governmental 
division that is denominated a “bureau” or a “board.” 

The case at bar presents a question much more easy 
of solution, viz., whether a corporation created obviously 
with the deliberate intent of separating its operations, 
commercial in character, from those of any formal de¬ 
partment, and separating them also from the independent 
establishment known as the Shipping Board, can be con¬ 
strued to be nevertheless and despite that attempted 
separation, one of the “several departments” of the 
government within the meaning of the statute. 

The proposition that it is not within the statute will 
be sustained by an examination of the statutes pursuant 
to which it was created, of its acts thereunder and those 
of the Shipping Board itself, the decisions of the courts 
dealing with kindred matters, and the decisions of the 
courts with regard to the Fleet Corporation itself. 

The Statutes Authorizing and the Organization of the 

Fleet Corporation. 

The organization of the appellant corporation was 
authorized by two statutes, one the general incorpora¬ 
tion law of the District of Columbia, and the other the 
Shipping Act of 1916. 

The provision in the Shipping Act (Act of September 
7, 1916, 39 Stats., 728), was as follows: 

“Sec. 11. That the board, if in its judgment 
such action is necessary to carry out the purposes 
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of this Act, may form under the laws of the Dis¬ 
trict of Columbia one or more corporations for 
the purchase, construction, equipment, lease, 
charter, maintenance, and operation of merchant 
vessels in the commerce of the United States.” 

The purpose of the Act as expressed in its title was— 

“to establish a United States Shipping Board 
for the purpose of encouraging, developing, and 
creating a naval auxiliary and naval reserve and 
a merchant marine to meet the requirements of 
the commerce of the United States with its Ter¬ 
ritories and possessions and with foreign countries; 
to regulate carriers by water engaged in the for¬ 
eign and interstate commerce.” 

It was, obviously, that portion of the purpose of the 
Act which had to do with the commerce of the United 
States which was referred to when a corporation was 
authorized to acquire and operate “merchant vessels 
in the commerce of the United States.” 

The statute further directed that the capital stock 
should not exceed $50,000,000, and that the Board, on 
behalf of the United States, might subscribe to “and vote” 
not less than a majority of the capital stock. This 
further important provision was in the statute: 

“The Board, with the approval of the Presi¬ 
dent, may sell any or all of the stock of the United 
States in such corporation, but at no time shall 
it be a minority stockholder therein.” 

The incorporation law of the District of Columbia 
provided for the formation of corporations of several 
classes. The District Code, Chapter XVIII, Subchapter 
IV, was entitled, “Manufacturing, agricultural, mining, 
mechanical, insurance, mercantile, transportation, mar¬ 
ket, and savings bank corporations.” As it was a mer¬ 
cantile corporation which was sought to be incorporated, 
it was this subchapter the provisions of which were in- 
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voked to incorporate the Fleet Corporation (Rec., p. 8, 
paragraph 9). 

The certificate of incorporation (Exhibit “D,” Rec., 
p. 26) refers to this subchapter of the Code and complies 
with Sections 605 and 606 of the Code. 

The object of the corporation is stated to be— 

“the purchase, construction, equipment, lease 
charter, maintenance, and operation of merchant 
vessels in the commerce of the United States, and 
in general to do and to perform every lawful act 
and thing necessary or expedient to be done or 
performed for the efficient and profitable con¬ 
ducting of said business as authorized by the 
laws of Congress, and to have and to exercise all 
the powers conferred by the laws of the District 
of Columbia upon corporations under said sub¬ 
chapter four (4), of the incorporation laws of the 
District of Columbia.” (Rec., p. 26.) 

This statement of purpose and powers appears to us 
to make the corporation for all time until it be 
amended a private corporation engaged in mercantile 
business. 

The “powers conferred by the laws of the District 
of Columbia upon corporations under said subchapter’' 
include (Code Section, 607), the capacity of suing and 
being sued, that of having a common seal and altering the 
same at pleasure, and the capacity to purchase, hold and 
convey any real or personal estate necessary to carry on 
“its operations named in such certificates.” 

Section 608 provides that the company shall be man¬ 
aged by trustees, who shall be stockholders and a ma¬ 
jority citizens of the District. 

The board of trustees, as constituted by the certificate, 
were a majority citizens of the District. 

It is provided by Section 613 of the Code that no cor¬ 
poration under that subchapter could transact business 
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until 10 per cent of the stock shall have been actually 
paid in. 

By an amendment to the Code, the Act of February 
4, 1905, 33 Stats., 689, it is provided that the Recorder 
of Deeds shall not record any certificate of incorpora¬ 
tion until it has been proved to his satisfaction that all 
the capital stock has been subscribed for and not less than 
10 per cent has been paid in cash, and the money derived 
therefrom is then in the possession of the first board of 
trustees. 

Complying with this statute, a stock subscription list 
showing that the Shipping Board, on behalf of the 
United States, had subscribed for 499,993 shares and 
that seven individuals had subscribed for one share each, 
was exhibited to the Recorder of Deeds at the time the 
original certificate was filed (Rec., p. 15, paragraph 13). 
There was also exhibited a certificate of the Secretarv of 
the Treasury to the effect that the $50,000,000 in the 
treasury was to the credit of the trustees. 

Section 614 of the Code provides that the stock shall 
be transferrable, thus authorizing the sale of the stock 
of the United States contemplated by the Shipping Act 
(supra). 

Section 615 of the Code provides that all of the stock¬ 
holders shall be liable to the creditors of the company 
for the unpaid amount due on the shares of stock held 
by them until the whole amount of the capital stock 
shall be paid in and a certficate thereof made and re¬ 
corded. Section 616 of the Code provides how such a 
certificate shall be framed and executed, the purpose of 
which is to make record evidence of the termination of 
the liability of stockholders, in this case the termination 
of the liability of the United States or its successors in 
interest as stockholders. 

The Fleet Corporation considered it essential, and 
properly so, to avail itself of this provision of the 
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statute and on May 1, 1918, filed its certificate as to 
the full payment of stock in the office of the Recorder 
of Deeds (Rec., p. 15, paragraph 13; Rec., p. 37, Exhibit 
“H”). 

The corporate organization so set up has been 
carefully preserved throughout the life of the Fleet 
Corporation to the present day. Stock certificates 
were issued and the successors of the original trustees 
have been in each case qualified as stockholders in 
accordance with Section 608 of the Code (Rec., p. 15, 
paragraph 13). 

When the Emergency Shipping Act of June 15, 1917, 
40 Stats., 182, was enacted (in which Act are contained 
under the title “Emergency Shipping Fund” pro¬ 
visions to which the appellant attaches importance 
herein, granting powers to the President which he 
delegated), it was provided under the title “Emergency 
Shipping Fund,” paragraph 4: 

“That all Inoney turned over to the United 
States Shipping Board Emergency Fleet Corpora¬ 
tion may be expended as other moneys of said 
corporation are now expended.” 

This is a clear legislative recognition, though none 
was needed, that the moneys of the Fleet Corporation 
were moneys in its control, subject to the direction 
of its board of trustees, and not Government or public 
moneys. 

It had been provided by Section 11 of the Shipping 
Act of 1916 that: 

“Five years from the conclusion of the present 
European war the operation of vessels on the 
part of any such corporation in which the United 
States is then a stockholder shall cease and the 
said corporation stand dissolved.” 

By the Merchant Marine Act of 1920, Public No. 




261, 66th Congress, Second Session, approved June 
5, 1920, it was provided (Section 12) that: 

“The United States Shipping Board Emergency 
Fleet Corporation shall continue in existence 
and have authority to operate vessels, unless 
otherwise directed by law, until all vessels are 
sold in accordance with the provisions of this 
Act, the provision in section 11 of the ‘Shipping 
Act, 1916/ to the contrary notwithstanding.” 

No permanent statute has been passed changing the 
original character of the Fleet Corporation as a private 
corporation organized under the provision of law au¬ 
thorizing the incorporation of private corporations in 
the District of Columbia, nor changing its original 
character in any respect unless the statute last quoted 
effects a narrowing of its corporate powers to the 
operation of vessels; and the holdings of the courts 
hereinafter to be noted to the effect that it is 
such a private commercial corporation subject to all 
of the responsibilities and liabilities incident to such 
corporations, are therefore not surprising. Such tem¬ 
porary enlargements of its power as were incident 
to the war are now to be considered. 

Events Incident to War Which Appellant Claims Made 

It Part of Government. 

A large proportion of the facts stipulated at the 
instance of the appellant related to the actions of the 
Pleet Corporation taken under executive proclamations 
issued pursuant to the Emergency Shipping Act of 
June 15, 1917, and the dealings and transactions between 
it and the Shipping Board during the war period (Rec., 
pp. 8-14, paragraphs 10 and 12). 

It seems apparent that if the United States had not 
been drawn into the war and the Fleet Corporation had 
not functioned in the emergency under temporary 
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war authorizations, it would not occur to anyone that 
there was room to argue that it was entitled to any 
more preferential rate in sending its telegrams than 
any other corporation engaged in the business of 
commerce by sea. 

We call attention at the outset to the fact that the 
operations of the Fleet Corporation had, before the 
matters involved in this suit arose, been placed again 
upon a peace-time status, and therefore what the Cor¬ 
poration did during a prior period under temporary 
and passing authorizations and circumstances is not 
here material. What its operations were, all of them 
commercial, at the time the messages involved in 
this suit were sent and at all times subsequent thereto, 
are plainly set out in the agreed statement of facts 
(Rec., p. 14, par. 11). 

The facts brought forward by the appellant con¬ 
cerning its activities during the war relate to three 
plainly marked periods of time: 

1. The period from July 11, 1917, the date of the 
first executive order issued pursuant to the Emergency 
Shipping Act of June 15, 1917 (Rec., p. 8, par. 10) and 
June 5, 1920, the date of the passage of the Merchant 
Marine Act repealing the material provisions of the 
Act of June 15, 1917, and repealing also the Act of 
March 1, 1918 (40 Stats., 438) which had conferred a 
power of condemnation on the appellant corporation. 
This may for convenience be called the war period. 

2. The period from June 5, 1920, the date of the 
approval of the Merchant Marine Act, to September 
30, 1921, which date is selected because on that day 
the Shipping Board passed a resolution defining its 
functions as distinguished from those of the Emergency 
Fleet Corporation (Rec., pp. 9-14). This period might 
conveniently be called the reconstruction period. 

3. The period from September 30, 1921, the date of 
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the passage of the resolution by the Shipping Board 
marking its return to a peace-time basis, to the present 
day (Rec., pp. 14, 30, 32, par. 11, Exhibit E-l, E-2). 

In the cases hereafter to be noticed, it was strenu¬ 
ously urged, and, in the case of some decisions, which 
have been either reversed or overruled, held, that the 
conferring upon the Fleet Corporation of additional 
power as an incident to the war so changed its original 
character that it was no longer a private commercial 
corporation. But not only is it true as a matter of 
law that the settled judicial opinion is now against 
this view, but as a matter of fact this suit does not 
involve the activities of the Fleet Corporation either 
during the war period or the reconstruction period, 
but only its peace-time activities which are consistent 
with its permanent character. Its activities since 
September 30, 1921 (Rec., p. 14, par. 11) are those 
which control the character of the telegrams it now 
seeks to send at the Government rate, and are the 
only activities strictly material to this suit. 

The provisions of permanent statute law pursuant to 
which the appellant is incorporated and the permanent 
definition in its charter of its purpose and powers have 
been above noticed. The fact that the Shipping Act 
of 1916 which authorized its creation was not a war 
measure but a commercial one is sometimes lost sight 
of. In The Lake Monroe, 250 U. S., 246, 63 L. Ed., 
962, Mr. Justice Pitney said: 

“The Act of September 7, 1916, passed before 
the United States entered the great war, but 
when our commerce already was feeling the ill 
effects of the world-wide shortage in shipping 
occasioned by that war, is entitled (here is quoted 
the title as above quoted). It created a board of 
five commissioners, and authorized them, with 
the approval of the President to cause to be 
constructed and equipped in American ship¬ 
yards or elsewhere, or to purchase, lease, or 
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charter ‘vessels suitable, as far as the commercial 
requirements of the marine trade of the United 
States may permit (italics ours), for use as naval 
auxiliaries or army transports, or for other 
naval or military purposes’ . . . ‘ Such vessels 

while employed solely as merchant vessels shall 
be subject to all laws, regulations, and liabilities 
governing merchant vessels, whether the United 
States be interested therein as owner, in whole 
or in part, or hold any mortgage, lien, or other 
interest therein. ’ ” (Italics are the court’s.) 

An interesting comment on the origin of the statute 
from an economic point of view is made by Robert 
Edwards Annin in his book entitled “Woodrow Wilson, 
A Character Study” (Dodd, Mead & Co., 1924), in 
Chapter 16 entitled “An Experiment in Socialism” as 
follows: 

“The ‘ship purchase’ bill, first introduced in 
1914 and enacted into law in 1916, was sponsored 
by the Wilson Administration for the purpose 
on controlling the deep sea freights of the world, 
in the interest of American producers, by means 
of government owned tonnage. In considering 
this matter, it can not be too clearly, borne in 
mind that the ‘Shipping Board’ experiment was 
not originally undertaken in anticipation of 
American participation in the war, nor urged as a 
matter of self-defense. For at the time of its 
introduction, the idea that the United States 
would be drawn into the war was pooh-poohed by 
the great majority of citizens and ridiculed by 
the President himself. (Message to Congress, 
December 7, 1914.) When placed upon the 
calendar, its purposes as authoritatively an¬ 
nounced were that the government should, by pur¬ 
chase, acquire a merchant fleet, able to compete 
upon the high seas; share in the then enormously 
profitable freighting business; and protect Ameri¬ 
can shippers from the exorbitant charges of 
foreign owners. (Wilson at Indianapolis, Janu- 
8, 1915.) The basic assumption was that the 
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producer paid the cost of getting his goods 
to market—a doctrine normally sound, but 
obviously fallacious (so far as American pro¬ 
ducers were concerned) from 1915 to 1920.” 
(Page 185.) 

“Not only did the enterprise receive powerful 
backing from President and Cabinet, and in 
Congress. It attracted to its support all the 
‘Government Ownership’ sentiment in the 
country; and evoked the familiar arguments of 
that School.” (Page 186.) 

“The arguments against the bill were the familiar 
ones against Government ownership, but unneces¬ 
sary to detail here. It will be enough to say 
that many of them forecast such a situation 
as has confronted the Shipping Board fleet 
ever since 1920.” (Page 187.) 

“When seven months later Congress declared 
war on Germany, the Shipping Board was 
released from the restrictions of neutrality, and 
thence onward to the end of the war was active 
in all ways which, in the opinion of its members, 
would contribute to the defeat of the Central 
Powers. . . . 

“The enterprise, thus temporarily converted 
into a defensive agency, retained that character 
until 1919 when by force of events, it resumed 
its original status.” (Pages 190, 191.) 

The character of the Shipping Act of 1916 as being 
one to regulate commerce is commented on by District 
Judge Holmes in Ingram Day Lumber Co. vs. Fleet 
Corporation, 267 Fed., 283, 289, in sustaining juris¬ 
diction of the federal court as follows: 

“The entire act is distinctly and exclusively a 
law regulating interstate commerce. Any suit 
against any corporation formed under said sec¬ 
tion 11 is clearly a suit arising under a law regu¬ 
lating commerce. 

“Paragraph 8 of section 24 of the Judicial Code 
(Comp. St., par. 991) confers upon the District 
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courts original jurisdiction, regardless of the sum 
or value of the matter in controversy, as follows: 

“ ‘Eighth. Of all suits and proceedings arising 
under any law regulating commerce, except those 
suits and proceedings exclusive jurisdiction of 
which has been conferred upon the Commerce 
Court/ 

“The Commerce Court was abolished, and its 
jurisdiction transferred to the several District 
courts, by Act of October 22, 1913 (Com. St., 
par. 992). Under the paragraph just quoted it 
seems very clear to me that any suit against the 
United States Shipping Board Emergency Fleet 
Corporation is a suit arising under a law regulating 
commerce, and is therefore cognizable in the 
federal courts, regardless of the amount in con¬ 
troversy. 

“From these considerations it follows that the 
motion to remand should be overruled.” 

In passing, attention is called to a significant 
portion of a resolution of the board of trustees of the 
Fleet Corporation passed on July 24, 1920, with regard 
to the operation of its transportation and housing 
division. This was during what is above designated as 
the reconstruction period. The board of trustees con¬ 
trolling this corporation— 

“Resolved further , That all salaries and ex¬ 
penses of the Division of Transportation and 
Housing Operations including the salaries and 
expenses of the Manager’s Department, the 
Treasurer’s Department, and the General Comp¬ 
troller’s Department relating directly thereto and 
all operating and maintenance expenses in connec¬ 
tion with projects owned by the Fleet Corpora¬ 
tion, shall be paid from funds collected from the 
operation and sale of these projects.” (Rec., 
p. 13.) 

Attention is called also to the resolution of the Ship¬ 
ping Board of September 30, 1921 (Rec., p. 30), which 
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marked as above noted the return of the Board and the 
Fleet Corporation to a peace-time basis. It seems ap¬ 
parent that it was the original intention that the Ship¬ 
ping Board should be an administrative body exercising 
perhaps some of the functions of government. The Fleet 
Corporation had been organized to separate the neces¬ 
sary commercial activities connected with the acquisi¬ 
tion and operation of a fleet from the administrative 
functions of the Shipping Board. The resolution which 
allocates to the Fleet Corporation eleven enumerated 
lines of commercial activity contains the following: 

“Whereas, in the opinion of the Shipping 
Board, the executive and personnel organization 
of the Emergency Fleet Corporation has been 
completed to such a standard of efficiency as to 
make it desirable that the United States Shipping 
Board should exercise through the United States 
Shipping Board Emergency Fleet Corporation 
various administrative powers and functions, thus 
making it possible for the United States Shipping 
Board to devote its attention to study and de¬ 
termination of the broad and constructive ques¬ 
tions of policy relating to the maintenance, de¬ 
velopment and encouragement of the American 
Merchant Marine, under the powers and duties 
imposed upon the United States Shipping Board 
by law; therefore, be it 

“ Resolved , That it is the sense of the United 
States Shipping Board that its Chairman should 
retire as President, and that its members should 
retire as Trustees of the said United States Ship¬ 
ping Board Emergency Fleet Corporation, and 
that there should forthwith be elected a separate 
President and a separate Board of Trustees for 
the said United States Shipping Board Emergency 
Fleet Corporation.” 

The amendatory resolution of January 10, 1924 
(Rec., p. 32), is to the same effect. 

It seems that this separation of the administrative 
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and perhaps quasi-judicial functions of the Shipping 
Board from the commercial functions of the Fleet Cor¬ 
poration may be expected to be better defined in the 
future even than it has been in the past. 

President Coolidge, in his message to Congress of 
December 3, 1924, said: 

“The form of the organization of the Shipping 
Board was based originally on its functions as a 
semi-judicial body in regulation of rates. During 
the war it was loaded with enormous adminis¬ 
trative duties. It has been demonstrated time 
and again that this form of organization results in 
indecision, division of opinion and administrative 
functions, which make a wholly inadequate 
foundation for the conduct of a great business 
enterprise. 

“The first principle in securing the objective 
set out by Congress in building up the American 
merchant marine upon the great trade routes and 
subsequently disposing of it into private operation 
can not proceed with effectiveness until the 
entire functions of the board are reorganized. 
The immediate requirement is to transfer into 
the Emergency Fleet Corporation the whole 
responsibility of operation of the fleet and other 
property, leaving to the Shipping Board solely 
the duty of determining certain major policies 
which require deliberative action.” 

Control of a Corporation by Government by Ownership 
of Stock Does Not Make the Corporation Part 
of Government; But Corporation Remains Private 
and Commercial. 

The only case in the courts involving the construction 
of Section 5266 of the Revised Statutes, pursuant to 
which the appellant claims the preferential Government 
rate, is that of Commercial Pacific Cable Co. vs. Philip¬ 
pine National Bank, 263 Fed., 218, decided January 
26, 1920, Southern District of New York. Judge 
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Mayer re-stated the contention of the Philippine 
National Bank as follows: 

“‘That it is a department of the government 
of the United States, and that its officers and 
agents are officers and agents of the government 
of the United States, within the meaning of the 
Post Road Act of Congress of July 24, 1866 
(Comp. St. Secs. 10072-10077), and that tele¬ 
grams sent by defendant and its officers and 
agents are messages of the government of the 
United States or the officers and agents thereof 
within the meaning of said act, and hence that 
defendant was and is entitled to send the same 
through the Bureau of Insular Affairs of the 
United States government as an intermediary 
at the government half rates and with precedence 
as to transmission/’ 

In disposing of this issue he said, in part: 

“The act creating the defendant bank provided 
that the government of the Philippine Islands 
should subscribe at the outset for 101,000 shares 
out of a total authorized issue of 200,000, and 
that as part payment for these shares it should 
transfer to the bank all the assets of the Govern¬ 
ment Agricultural Bank, which was owned abso¬ 
lutely by the government of the Philippine 
Islands; the government of the Philippine Islands 
is required at all times to own at least 51 per cent 
of the stock of the bank; and at the present 
time it owns approximately 85 per cent of the 
outstanding stock. The voting power of this 
stock is vested exclusively in a committee, 
consisting of the Governor General, an official 
appointed by the President of the United States, 
the President of the Philippine Senate, and the 
Speaker of the Philippine House. 

“The affairs and business of the bank are 
managed by a board of directors consisting of 
the president, the vice-president, and five elective 
members. The president and the vice-president 
are appointed by the Governor General, with 
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the advice and consent of the Philippine Senate, 
and the remaining five directors are elected in 
accordance with the General Corporation Law. 
The approval of the Governor General and the 
presiding officers of the two houses of the Philip¬ 
pine Legislature is necessary for various cor¬ 
porate acts on the part of the bank. 

‘‘The Attorney General of the Philippine 
Islands is the attorney for the bank, and the 
insular auditor, a person appointed by the 
President of the United States, is ex-officio 
auditor of the bank. Power is given to the 
Governor General, with the advice and consent 
of the Philippine Senate, to remove various 
officers of the bank. In respect of the bank as a 
governmental agenc> designed to build up the 
wealth of the Islands, the following clauses are 
found in the charter: 

“Fifty per cent of its capital and surplus may 
be loaned on notes secured by mortgages on 
real estate. This, it is true, is an unusual pro¬ 
vision; the national banks in the United States 
being prohibited from making loans secured 
by mortgages on real estate. 

“It is given the exclusive use of the word ‘Na¬ 
tional’ with respect to banking business. . . . 

“When authorized by the Governor General 
and the presiding officers of the two houses of 
the Philippine Legislature, it is authorized to 
guarantee, both as to principal and interest, or 
either, bonds issued by incorporated companies 
for the erection of and additions to industrial 
plants or manufactories principally used for 
the manufacture and preparation of the products 
of the Philippine Islands, and subject to the 
same approval the bank is authorized to purchase 
bonds issued by any duly incorporated company 
engaged in the manufacture or preparation of 
products of the Philippine Islands. 

“In view of the foregoing and other provisions, 
it is argued that the interest of the United 
States is so inextricably mingled with the purposes 
and administration of the bank and the welfare 
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of the Islands and their government that the 
bank in effect is a department or agent of the 
government of the United States. But, al¬ 
though in the complex problems attendant upon 
the administration of the Philippine government, 
in the interest of its welfare and that of the 
United States, the bank has, of course, many 
close relations with the United States govern¬ 
ment, nevertheless there may be private owner¬ 
ship to the extent of 49 per cent of the stock 
of the bank, and it is permitted to do and does 
do a commercial business for profit, like any 
other bank. A financial institution so con¬ 
stituted can not be a ‘department’ of the United 
States government, or an ‘agent,’ in the sense 
of section 5266 of the Post Road Act, supra.” 

In disposing of the case Judge Mayer quoted from 
and relied upon the case of Bank of the United States 
vs. Planters’ Bank of Georgia, 9 Wheat, 904, as does, 
in fact, almost every opinion bearing upon this question. 
In passing, we note that when the Sloan Shipyards case 
was before the District Court, 268 Fed., 624, 627, the 
District Judge based his opinion (which was reversed by 
the Supreme Court in 258 U. S., 549) in part upon the 
proposition that the case of Bank of the United States 
vs. Planters’ Bank was to be distinguished from a case 
involving the Emergency Fleet Corporation. In the 
Planters’ Bank case, 9 Wheat., 904, 6 L. Ed., 244, the 
contention was set up that the suit was, in substance, 
against the State of Georgia. Mr. Chief Justice Mar¬ 
shall said: 

“The suit is against a corporation, and the 
judgment is to be satisfied by the property of the 
corporation, not by that of the individual cor¬ 
porators. The state does not, by becoming a 
corporator, identify itself with the corporation. 
The Planters’ Bank of Georgia is not the state 
of Georgia, although the state holds an interest 
in it. 
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“It is, we think, a sound principle, that when 
a government becomes a partner in any trading 
company, it divests itself so far as concerns the 
transactions of that company, of its sovereign 
character, and takes that of a private citizen. In¬ 
stead of communicating to the company its privi¬ 
leges and its prerogatives, it descends to a level 
with those with whom it associates itself, and 
takes the character which belongs to its asso¬ 
ciates, and to the business which is to be trans¬ 
acted. Thus, many states of this Union who 
have an interest in banks, are not suable even in 
their own courts; yet they never exempt the cor¬ 
poration from being sued. The state of Georgia, 
by giving to the bank the capacity to sue and be 
sued, voluntarily strips itself of its sovereign 
character, so far as respects the transactions of 
the bank, and waives all the privileges of that 
character. As a member of a corporation, a 
government never exercises its sovereignty. It 
acts merely as a corporator, and exercises no 
other power in the management of the affairs of 
the corporation, than are expressly given by the 
incorporating act.” 

In the case of Hall v. Wisconsin, 103 U. S., 5, 26 L. Ed., 
302, 305, the Supreme Court had for consideration 
whether a commissioner employed by the State of 
Wisconsin to make a scientific survey of the State held 
an office which the State could abolish or had a contract 
which the State must observe. The court said: 

“When a state descends from the plane of its 
sovereignty, and contracts with private persons, 
it is regarded pro hac vice as a private person itself 
and is bound accordingly.” 

In South Carolina v. United States, 199 U. S., 437, the 
court had before it the legality as against the dispensers 
of intoxicating liquor who were employed by the State 
of South Carolina, which had taken over the dispensing 
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of liquor within its borders, of the license taxes pre¬ 
scribed by the Federal Internal Revenue Act. The 
court considered at length the distinction between state 
agencies, which are of a strictly governmental character, 
and those used by a state in carrying on ordinary private 
business, discussing in this connection a number of cases 
involving municipal corporations, and said: 

“If we look upon the Constitution in the light 
of the common law, we are led to the same con¬ 
clusion. All the avenues of trade were open to 
the individual. The government did not attempt 
to exclude him from any. Whatever restraints 
were put upon him were mere police regulations 
to control his conduct in the business, and not to 
exclude him therefrom. The government was no 
competitor, nor did it assume to carry on any 
business which ordinarily is carried on by indi¬ 
viduals. Indeed, every attempt at monopoly 
was odious in the eyes of the common law, and it 
mattered not how that monopoly arose, whether 
from grant of the sovereign or otherise. The 
framers of the Constitution were not anticipating 
that a state would attempt to monopolize any 
business heretofore carried on by individuals. 
• • • 

Now, if it be well established, as these authori¬ 
ties say, that there is a clear distinction as re¬ 
spects responsibility for negligence between the 
powers granted to a corporation for governmental 
purposes and those in aid of private business, a 
like distinction may be recognized when we are 
asked to limit the full power of imposing excises 
granted to the national government by an im¬ 
plied inability to impede or embarrass a state in 
the discharge of its functions. It is reasonable to 
hold that, while the former may do nothing by 
taxation in any form to prevent the full dis¬ 
charge by the latter of its governmental functions, 
yet, whenever a state engages in a business which 
is of a private nature, that business is not with¬ 
drawn from the taxing power of the nation. 
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“For these reasons we think that the license 
taxes charged by the Federal government upon 
persons selling liquor are not invalidated by the 
fact that they are the agents of the state, which 
has itself engaged in that business.” 

In considering the matter the Court said: 

“We may go even a step further. There are 
some insisting that the state shall become the 
owner of all property and the manager of all 
business. Of course, this is an extreme view, 
but its advocates are earnestly contending that 
thereby the best interests of all citizens will be 
subserved. If this change should be made in any 
state, how much would that state contribute 
to the revenue of the nation? If this extreme 
action is not to be counted among the probabili¬ 
ties, consider the result of one much less so. 
Suppose a state assumes, under its police power, 
the control of all those matters subject to the 
internal revenue tax, and also engages in the 
business of importing all foreign goods. The 
same argument which would exempt the sale 
by a state of liquor, tobacco, etc., from a license 
tax, would exempt the importation of mer¬ 
chandise by a state from import duty. While 
the state might not prohibit importations, as it 
can the sale of liquor, by private individuals, 
yet, paying no import duty, it could undersell 
all individuals, and so monopolize the importation 
and sale of foreign goods. 

“Obviously, if the power of the state is carried 
to the extent suggested, and with it is relief 
from all Federal taxation, the national govern¬ 
ment would be largely crippled in its revenues. 
Indeed, if all the states should concur in exer¬ 
cising their powers to the full extent, it would be 
almost impossible for the nation to collect any 
revenues.” 

In the case at bar we ask the Court similarly to 
consider what would be the result to the telegraph 
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company if the Act of 1866 should be so construed as 
to require the telegraph company to transmit and deliver 
messages at forty per cent of the commercial rate of 
every corporation which might be formed by the national 
government for carrying on any line of business, if in the 
future the tendency toward the engagement by govern¬ 
ment in numerous lines of business remarked upon by 
the Court in the South Carolina case, should be further 
seriously extended. 

In Vilas vs. Manila, 220 U. S., 345, 356; 55 L. Ed., 
491, the Supreme Court had before it the question 
whether the City of Manila established after the Ameri¬ 
can occupation was liable for a debt for coal furnished 
the old City of Manila under the Spanish rule. It 
had been argued that the corporate entity in which 
had been vested a part of the sovereignty of the Spanish 
Government had disappeared and a new entity, a part 
of the United States, had been created. The Court 
said: 

“We are unable to agree with the argument. 
It loses sight of the dual character of municipal 
corporations. They exercise powers which are 
governmental and powers which are of a private 
or business character. In the one charater a 
municipal corporation is a governmental sub¬ 
division, and for that purpose exercises by 
delegation a part of the sovereignty of the state. 
In the other character it is a mere legal entity 
or juristic person. In the latter character it 
stands for the community in the administration 
of local affairs wholly beyond the sphere of the 
public purposes for which its governmental 
powers are conferred. 

“The distinction is observed in South Carolina 
vs. United States, 199 U. S., 437, 461, 50 L. Ed., 
261, 269 Sup. Ct. Rep., 110, 4 A. & E. Ann. 
Cas., 737, where Lloyd vs. New York, 5 N. Y., 
369, 374, 55 Am. Dec., 347, and Western Sav. 
Fund Soc. vs. Philadelphia, 31 Pa., 175, 72 
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Am. Dec., 730, are cited and approved. In 
Lloyd vs. New York, supra, it is said: 

“ ‘The corporation of the city of New York 
possesses two kinds of powers: One governmental 
and public, and to the extent they are held and 
exercised, is clothed with sovereignty; the other 
private, and to the extent they are held and 
exercised, is a legal individual. The former are 
given and used for public purposes, the latter 
for private purposes. While in the exercise of 
the former, the corporation is a municipal 
government; and while in the exercise of the 
latter, is a corporate legal individual.’ 

“Seealso Dill. Mun. Corp. 4th ed., 66; Peters¬ 
burg vs. Applegarth, 28 Gratt., 321,343, 26 
Am. Rep., 357, and Oliver vs. Worcester, 
102 Mass., 489, 3 Am. Rep., 485. 

“In view of the dual charater of municipal 
corporations there is no public reason for pre¬ 
suming their total dissolution as a mere con¬ 
sequence of military occupation or territorial 
cession. The suspension of such governmental 
functions as are obviously incompatible with the 
new political relations thus brought about may 
be presumed. But no such implication may 
be reasonably indulged beyond that result.” 

In Los Angeles vs. Los Angeles Gas Sc Electric Cor¬ 
poration, 251 U. 8., 32; 64 L. Ed., 121, the Court re¬ 
viewed a decree enjoining the execution of a Los Angeles 
municipal ordinance providing for a municipal electric 
street lighting system in such a way as to trespass 
upon a privately owned lighting system. The decree 
restraining the enforcement of the ordinance was 
upheld, Justice McKenna saying: 

“The court reasoned and concluded that what 
the city did was not not in its governmental ca¬ 
pacity—an exertion of the police power—but 
in its ‘proprietary or quasi private capacity’; 
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and that therefore the city was subordinate in 
right to the corporation, the latter being an 
earlier and lawful occupant of the field. The 
difference in the capacities is recognized, and 
the difference in attendant powers pointed out, 
in decisions of this court.” 

Panama Railroad Co. vs. Curran, 256 Fed., 768, 
decided March 24, 1919, by the Circuit Court of Appeals, 
Fifth Circuit, was an action for damages against the 
Panama Railroad Company. The Court said: 

“The defendant is a New York corporation. 
All its capital stock is owned by the United 
States. Thirteen of the shares stand in the 
names of the directors of the company. Each 
of the directors for the time being gives to the 
Secretary of War an irrevocable power of at¬ 
torney to transfer the stock standing in his name 
at any time. This enables that official, when 
the holder of a share ceases to be a director, 
to transfer it to the succeeding director. In the 
manner indicated the government absolutely 
controls the operations of the company. An 
intention to preserve the existence of the de¬ 
fendant as a private corporation has been clearly 
manifested in acts of Congress, some only of 
which need be mentioned. Act, June 25, 1910, 
c. 384, making appropriation for sundry civil 
expenses of the government for the fiscal year 
ending June 30, 1911 (36 Stat., 771), contains 
an item of $2,000,000 ‘for the payment of the 
cost of relocating the Panama Railroad, in¬ 
cluding salaries, wages, material, and supplies, 
and all other expenses incident thereto.’ That 
act contained the following provision: 

“ ‘The foregoing appropriations shall be avail¬ 
able to reimburse the Panama Railroad Com¬ 
pany for marine losses, and for losses due to 
destruction of or damage to its plant, equipment, 
or commissary supplies by fire: Provided, that 
the Panama Railroad Company shall carry 
no insurance against loss from causes covered 
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by this appropriation: Provided, further, that 
hereafter payment by the Panama Railroad 
Company to the United States, in accordance 
with the treaty with Panama, of the annual 
subsidy of two hundred and fifty thousand 
dollars, as provided by the concession granted 
by the United States of Columbia, shall not 
be required.’ 

“Section 6 of the Panama Canal Act of August 
24, 1912 (37 Stat., 560 [Comp. St. Sec., 10042]), 
contains the following: 

“ ‘The President is also authorized to estab¬ 
lish, maintain, and operate, through the Panama 
Railroad Company or otherwise, dry docks, 
repair shops, yards, docks, wharves, warehouses, 
storehouses, and other necessary facilities and 
appurtenances for the purpose of providing 
coal and other materials, labor, repairs, and 
supplies for vessels of the Government of the 
United States and, incidentally, for supplying 
such at reasonable prices to passing vessels, in 
accordance with appropriations hereby authorized 
to be made from time to time by Congress as a 
part of the maintenance and operation of the 
said canal. Moneys received from the conduct 
of said business may be expended and reinvested 
for such purposes without being covered into 
the Treasury of the United States; and such 
moneys are hereby appropriated for such pur¬ 
poses, but all deposits of such funds shall be 
subject to the provisions of existing law relating 
to the deposit of other public funds of the United 
States, and any net profits accruing from such 
business shall annually be covered into the 
treasury of the United States. Monthly reports 
of such receipts and expenditures shall be made 
to the President by the persons in charge, and 
annual reports shall be made to the Congress.’ 

“Departmental regulations and rulings indicate 
that it has been recognized that a purpose of 
preserving the corporate existence and organi¬ 
zation was to make inapplicable to Panama 
Railroad receipts provisions requiring payment 


into the treasury of receipts by governmental 
agents. Whatever the purpose was, such legis¬ 
lation as that which has been mentioned shows 
that the lawmakers intended the relation between 
the government and the defendant to be that 
of a stockholder to the corporation which issued 
the stock, and not that of principal and agent. 
This being true, the following statements made 
in the opinion of Chief Justice Marshall in the 
case of Bank of the United States vs. Planters’ 
Bank, 9 Wheat., 904,6 L. Ed., 244, are applicable 
to the facts of the instant case (repeating the 
quotation, supra). 

“From the fact that one owns all the stock 
of a private corporation it does not follow that 
the acts of the corporation are to be treated, 
not as its acts, but as the acts of its sole stock¬ 
holder. Pullman Palace Car Co. vs. Missouri 
Pacific R. Co., 115 U. S., 587, 6 Sup. Ct., 194, 
29 L. Ed., 499; Conley vs. Mathieson Alkali 
Works, 190 U. S., 406, 23 Sup. Ct., 728, 47 
L. Ed., 1113; Salas vs. United States, 234 
Fed., 842, 148 C. C. A., 440. The defendant 
was not, on the ground mentioned, exempt from 
the liability asserted against it.” 

Reasoning from these cases, we would expect it to be 
held that assuming to the fullest extent the correctness 
of the appellant’s proposition that the federal govern¬ 
ment to serve its purposes caused to be created the 
defendant corporation, which it wholly owns and 
controls and uses to accomplish its, the government’s, 
purposes, yet the commercial corporation so created 
and now exercising commercial functions, is subject to 
all of the rules of law applicable to other private com¬ 
mercial corporations despite the ownership of its stock 
and its control by the Government. 
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The Decisions Are to the Effect That the Fleet Cor¬ 
poration is Not a Part of Government but a Private 
Commercial Corporation. 

The principal cases in which the Supreme Court has 
had to consider the status of the Fleet Corporation are: 

The Lake Monroe, 250 U. S., 246, 63 L. Ed., 962, 
decided June 2, 1919. 

U. S. vs. Strang, 254 U. S., 491, 65 L. Ed., 368, 
decided January 3, 1921. 

Sloan Shipyards Corporation vs. U. S. S. B. E. 
Fleet Corporation. 

Astoria Marine Iron Works vs. U. S. S. B. E. 
Fleet Corporation. 

In re Eastern Shore Shipbuilding Corporation. 

U. S. S. B. Emergency Fleet Corporation vs. 
Wood, Trustee, decided together in 258 U. S., 
549, 66 L. Ed., 762, decided May 1, 1922. 

There will also be discussed below a case apparently 
greatly relied on by appellant, that of— 

United States vs. Walter, 263 U. S., 15, 68 L. Ed., 
137, decided October 22, 1923. 

See also— 

U. S. S. B. E. Fleet Corporation vs. Sullivan, 
261 U. S., 146, 67 L. Ed., 577, decided February 
19, 1923. 

In the Lake Monroe case the court said: 

“It is the principal contention of the govern¬ 
ment that the Shipping Board Act has no appli¬ 
cation to the Lake Monroe because she was requi¬ 
sitioned by the President through the Emergency 
Fleet Corporation under the authority of other 
legislation, was documented in the name of the 
United States, and then employed by the Presi¬ 
dent through the Shipping Board and the Fleet 
Corporation. This contention renders it neces- 
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sary to review the several acts of legislation and 
the Executive action that has been had pursuant 
thereto.” 

• •••••• 

“In view of this legislation we regard the con¬ 
tention of the government that the Shipping 
Act of 1916 has no application to the Lake Mon¬ 
roe as untenable. The argument adduced in 
support of it would cause the restrictive pro¬ 
visions of the Act of 1916 to operate only with 
respect to vessels constructed or acquired under 
that particular act, and would render the powers 
conferred upon the Shipping Board and the Fleet 
Corporation by the Executive order of July 11, 
1917, absolute powers, subjective to no regula¬ 
tion except such as the President might from time 
to time prescribe.” 

• •••••• 

“We can not accede to the suggestions that the 
Lake Monroe was not employed ‘solely as a 
merchant vessel’ because she was assigned to the 
New England coal trade, and because at that 
time the government, through the Fuel Adminis¬ 
tration, was rationing the coal supply of the 
country. The language of ‘such vessels, while 
employed solely as merchant vessels/ must be 
read in connection with the phrase, ‘whether the 
United States be interested therein, in whole or 
in part, or hold any mortgage, lien, or other 
interest therein.’ Her service at the time was 
purely commercial, and she was subject by the 
terms of the act to the ordinary liability of a 
merchant vessel, notwithstanding the indirect 
interest of the government in the outcome of her 
voyage. 

“We deem it clear, also, that among the liabili¬ 
ties designated by the section is the liability of a 
merchant vessel to be subjected to judicial 
process in admiralty for the consequences of a 
collision.” 

U. S. vs. Strang, supra, came up on demurrer to an 
indictment charging a person with having unlawfully 
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acted as agent of the United States in transacting 
business for the Fleet Corporation. Mr. Justice Mc- 
Reynolds said: 

“The ultimate question for determination is 
whether the employment of defendant Strang as an 
inspector by the United States Shipping Board 
Emergency Fleet Corporation, without more, 
made him an agent of the government within the 
meaning of Par. 41, Criminal Code.” 

• •••••• 

“Counsel for the government maintain that 
the Fleet Corporation is an agency or instru¬ 
mentality of the United States, formed only as an 
arm for executing purely governmental powers 
and duties vested by Congress in the President, 
and by him delegated to it; that the acts of the 
Corporation within its delegated authority are 
the acts of the United States; that therefore, in 
placing orders with the Duval Company in behalf 
of the Fleet Corporation, while performing the 
duties as inspector, Strang necessarily acted as 
agent of the United States. 

The demurrer w T as properly sustained.” 

• •••••• 

“The Corporation was controlled and managed 
by its own officers, and appointed its own ser¬ 
vants and agents, who became directly responsible 
to it. Notwithstanding all its stock was owned by 
the United States, it must.be regarded as a sepa¬ 
rate entity. Its inspectors were not appointed 
by the President, nor by any officer designated 
by Congress; they w T ere subject to removal by 
the Corporation only, and could contract only 
for it. In such circumstances we think they were 
not agents of the United States within the true 
intendment of Par. 41. 

“Generally agents of a corporation are not 
agents of the stockholders, and can not contract 
for the latter. Apparently this was one reason 
why Congress authorized organization of the 
Fleet Corporation. Bank of United States t;$. 
Planters’ Bank, 9 Wheat, 904, 907, 908, 6 L. 
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Ed., 244, 245; Bank of Kentucky vs. Wister, 2 
Pet., 318, 7 L. Ed., 437; Briscoe vs. Bank of 
Kentucky, 11 Pet., 257, 9 L. Ed., 709; Salas vs. 
United States, 148 C. C. A., 440, 234 Fed., 842. 
The view of Congress is further indicated by 
the provision in Par. 7, Appropriation Act of 
October 6, 1917 (40 Stat. at L. 345, 384, chap. 79, 
Comp. Stat. Par. 251b): ‘Provided, that the 
United States Shipping Board Emergency fleet 
Corporation shall be considered a government 
establishment for the purposes of this section.’ 
Also, by the Act of October 23, 1918 (chap. 194, 
40 Stat. at L. 1015, Comp. Stat. Par. 10, 199), 
which amends Par. 35, Criminal Code, and 
renders it criminal to defraud or conspire to 
defraud a corporation in which the United 
States owns stock.” 

In the cases decided under the title of Sloan Ship¬ 
yards Corporation, supra, the opinion of the court by 
Mr. Justice Holmes was to the effect that the Fleet 
Corporation was itself subject to suit, the Sloan Ship¬ 
yards Corporation’s bill being to set aside a contract 
and to have an accounting, and that the suit need not 
be dismissed as one involving more than $10,000 and 
therefore to be brought in the Court of Claims, because 
it was not against the United States. The opinion 
though brief is not such as can be conveniently quoted 
and should be closely read. Inter alia the court said: 

“We attach no importance to the fact that 
the second contract, alleged to have been illegally 
extorted, was made with the Fleet Corporation, 
‘representing the United States of America.’ 
The Fleet Corporation was the contractor, even 
if the added words had any secondary effect.” 

• •••••• 

“The transfer of the property of the Fleet 
Corporation to the Shipping Board by the Act 
of June 5, 1920, chap. 250, Par. 4, 41 Stat. at 
L. 988, 990, may affect the value of the remedy 


afforded by the present suit, but not the juris¬ 
diction of the court.” 


In the Astoria Marine Iron Works case decided under 
the same title, the court held against the contention 
that the remedy was in the Court of Claims, saying: 

“The whole frame of the instrument seems 
to us plainly to recognize the Corporation as the 
immediate party to the contract. The dis¬ 
tinction between it and the United States is 
marked in the phrase last quoted. If we are 
right in this, further reasoning seems to us 
unnecessary to show that there was jurisdiction 
of the suit. The fact that the corporation 
was formed under the general laws of the Dis¬ 
trict of Columbia is persuasive, even standing 
alone, that it was expected to contract and to 
stand suit in its own person, whatever indemnities 
might be furnished by the United States. The 
judgment in this case also must be reversed.” 


In the third case decided under the title of Sloan 
Shipyards Corporation, that of the Eastern Shore 
Shipbuilding Corporation, Bankrupt, the court said: 


“It was asserted against the estiate of the 
Eastern Shore Shipbuilding Corporation, in the 
district court for the southern district of New 
York, under a contract similar to that last 
described, made by that company with the 
Fleet Corporation, ‘representing the United States 
of America,’ to construct six harbor tugs. The 
claim was presented by the Fleet Corporation in 
its own name, but was put forward by it as an 
instrumentality of the government of the United 
States. It was denied successively by the referee, 
the district court, and the circuit court of ap¬ 
peals, on the ground that the Fleet Corporation 
was a distinct entity, and that, whatever might 
be the law as to a direct claim of the United 
States, the Fleet Corporation stood like other 
creditors and was not to be preferred. 274 led., 
893. The considerations that have been stated 
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apply even more obviously to this case. The 
order is affirmed.” 

In the cases in the district courts reversed in the 
Sloan Shipyards and the Astoria Marine Iron Works 
cases, 268 Fed., 624, and 270 Fed., 635, will be found 
those arguments based upon some expressions of the 
court in the Lake Monroe case to the effect that the 
Fleet Corporation is but “an arm of the Board” which 
is “an arm of the Government,” which are put forward 
in the case at bar on behalf of the appellant corporation. 

In the Eastern Shore Shipbuilding Corporation case 
in the Circuit Court of Appeals for the Second Circuit, 
decided June 15, 1921, 274 Fed., 893, 899, which was 
affirmed by the Supreme Court, supra, Circuit Judge 
Rogers delivered the opinion of the court as follows: 

“It thus appears that the business of the 
Fleet Corporation was not peculiarly govern¬ 
mental in its nature, but was commercial and 
industrial, and that its powers were not essentially 
different from those possessed by private cor¬ 
porations. We think that no provision can be 
found either in the acts of Congress or in the 
charter of the company giving to the corporation 
or its stockholders any rights, privileges, or 
obligations different from those possessed by any 
other corporation formed under the laws of 
the District of Columbia with respect to its 
business. 

“It is true that all the stock, except a few 
shares issued to qualify the members of the 
board of trustees, is owned by the United States. 
But we do not think that fact is of controlling 
significance, especially in view of the provision 
on that subject in section 11 of the Act of Sep¬ 
tember 7, 1916. While it was provided that 
the United States Shipping Board might, for 
and on behalf of the United States, subscribe 
to and purchase the stock, it was also provided 
that the Board might, with the approval of the 
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President, sell any or all of the stock of the 
United States in the corporation, subject to the 
restriction that the United States was at no 
time to be a minority stockholder. The fact 
that the United States owns stock in a cor¬ 
poration does not invest the corporation with 
the character of sovereignty, or invest it with 
the privileges and immunities of the sovereign.” 

The court then quoted from United States Bank vs. 
Planters’ Bank, from Lord and Burnham Company 
vs. Fleet Corporation, 265 Fed., 955, infra, and said: 

“Counsel for the appellant seems to attach 
importance to a statement made by the Supreme 
Court in The Lake Monroe, 250 U. S., 246, 254, 
39 Sup. Ct., 460, 463 (63 L. Ed., 962), which 
reads as follows: 

“ ‘The emergency shipping legislation (Act 
June 15, 1917) evidently was enacted in the 
expectation that the President would employ 
the Shipping Board and the Fleet Corporation 
as his agencies to exercise new powers, for the 
Fleet Corporation was mentioned in the act, 
and it was known to be but an arm of the Board.’ 

“But surely the fact that the Fleet Corpora¬ 
tion was employed as an agency of the President 
does not of itself clothe the agency so employed 
with the immunities of his office. A bank or¬ 
ganized under the National Bank Act and em¬ 
ployed by the Secretary of the Treasury under 
the act as a depositary of public money and, 
to use the language of the act, as ‘a financial 
agent of the government’ does not on that 
account lose its character as a private corporation, 
and does not become immune from suit.” 

• •••••• 

“In the case under consideration, in causing 
to be created under the general incorporation 
law of the District of Columbia an industrial 
corporation with a capital stock divided into 
shares and managed by a board of trustees, the 
United States, by subscribing for the whole 
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amount of the authorized capital stock in excess 
of what was needed to qualify the members of 
the board of trustees, did not confer upon the 
company the privileges and the prerogatives 
of its own sovereign character. It did not 
transform the corporation into a department 
of government, or divest it of its character as a 
private corporation. If Congress intended that 
this corporation should become a department 
of the government, instead of a separate legal 
entity, we are unable to discover why it should 
have resorted to such an indirect and extra¬ 
ordinary method of accomplishing its purpose. 
It follows, therefore, that a debt due to the 
United States Shipping Board Emergency Fleet 
Corporation from the bankrupt herein is not in 
law a debt due to the United States.” 

In Eichberg vs. Fleet Corporation, decided by this 
court, June 6, 1921, 51 App. D. C., 44, 273 Fed., 886, 
Justice Van Orsdel said: 

“The demurrer to the first of defendant’s pleas 
was properly sustained. The Emergency Fleet 
Corporation is not such an agency of the govern¬ 
ment as to render it immune from suit. United 
States vs. Strang, 254 U. S., 491, 41 Sup. Ct., 
165, 65 L. Ed., 368, present term. Exception 
No. 1 was therefore properly stricken out. 

“In exception No. 2, portions of the Act of 
Congress of September 7, 1916, c. 451, 39 Stat., 
728, creating the United States Shipping Board, 
are set out as authority for the incorporation 
of defendant company. It then recites certain 
facts as to the amount of capital stock and the 
number of shares issued, all of which were 
stipulated before the auditor and incorporated 
in his report. 

“An executive order delegating power con¬ 
ferred upon the President by the Act of Con¬ 
gress of June 15, 1917, c. 29, 40 Stat., 182, to 
the Shipping Board and the Emergency Fleet 
Corporation is set out for the purpose, as alleged, 
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of showing that the Fleet Corporation was the 
agent of the United States, and that plaintiff 
contracted for the sale of the timber and materials 
in this cause mentioned knowing that the United 
States was the principal of the defendant, and, 
as such, alone liable upon the contract. It may 
be suggested, however, that the Fleet Corpora¬ 
tion was authorized under its charter to enter 
into such a contract as the one in question 
and the presumption is that in the absence of 
evidence to the contrary, it was acting under its 
charter powers, and not under any special power 
given it by the President, and therefore it would 
be liable for a breach of its contract to the same 
extent as any other corporation. 

“We think, however, that the delegation of 
the authority conferred upon the President in 
no way affects the right of action in this case. 
In Haines vs. Lone Star Shipbuilding Co., 268 
Pa., 92, 110 Atl., 788, where the court refused to 
quash a writ of foreign attachment against the 
Fleet Corporation, it is said: 

“ ‘The Shipping Act provided for the for¬ 
mation of a corporation, with other minor pro¬ 
visions relative thereto, to carry out the purposes 
of the act. There is not a single line before us 
which has a tendency to show that the board 
conferred on the Fleet Corporation any of its 
many administrative or governmental duties; 
but when we turn to the articles of association 
of this company we find the limit of this “carrying 
out the purposes of the act” to be the “pur¬ 
chase, construction, equipment, lease, charter, 
maintenance, and operation of merchant vessels 
in the commerce of the United States, and in 
general to do and to perform every lawful act 
and thing necessary or expedient to be done or 
performed for the efficient and profitable con¬ 
ducting of said business.” That the President, 
under the emergency fund provision of the Urgent 
Deficiencies Act, designated this corporation to 
perform certain duties similar to those embodied 
in its certificate of incorporation, does not alter 
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the real status of this concern, to wit, that it 
was an arm of the Shipping Board, functioning 
as a great industrial business corporation, with 
power to enact by-laws, vote its stock, deposit 
its money and securities, and declare dividends 
from the surplus and profits/ 

“This is but in line with an analogous holding 
of the Supreme Court in Krichman vs. United 
States, 256 U. S., 363, 41 Sup. Ct., 514, 65 L. 
Ed., 992, present term, decided May 16, 1921, 
in which the Fleet Corporation was held to be 
a separate entity from the government, not¬ 
withstanding the delegation of authority by the 
President ‘to exercise a portion of the power 
granted to him under the act of June 15, 1917/ 
“The court erred in sustaining this exception, 
since it was but another way of raising the 
question of governmental agency, which had 
been properly ruled out by the court in sus¬ 
taining plaintiff’s demurrer to the first plea. • 
This exception has no standing either in law 
or in fact.” 

In Lord and Burnham Co. vs. Fleet Corporation, 265 Fed., 
955, decided by the District Court for the Northern 
District of Illinois, April 27, 1920, there is a careful dis¬ 
cussion of the status of the Fleet Corporation upon a 
motion to dismiss for lack of jurisdiction, at the con¬ 
clusion of which the court held that the defendant cor¬ 
poration was a private commercial corporation and sub¬ 
ject to suit. A portion of the opinion is as follows: 

“If the Emergency Fleet Corporation was a mere 
instrumentality of the United States, performing 
only governmental functions, an action against it 
would be in effect an action against the United 
States, that could only be maintained in some 
manner prescribed by statute. 

“If, on the other hand, the corporation was 
only used for the purpose of forwarding the com¬ 
mercial shipping interests of the country, it 
would be subject to suit the same as any other 
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corporation. Bank of the U. S. vs. Planters’ 
Bank, 9 Wheat., 904, 6 L. Ed., 244; Panama R. 
Co. vs. Curran et al., 256 Fed., 772, 168 C. C. A., 
114. Ownership by the government of all of the 
stock of a corporation does not change the situa¬ 
tion. It remains a corporation just the same as 
though it had a dozen or more stockholders. 
Pullman’s Palace Car Co. vs. Mo. Pac. Ry. Co., 
115 U. S., 587,6 Sup. Ct., 194, 29 L. Ed., 499; 
Bank of the U. S. vs. Planters’ Bank, supra; 
Panama R. Co. vs. Curran et al., supra. 

• “One of the objections to the Shipping Act 
before Congress was that in the bill there was a 
tendency toward government ownership, and, in 
refutation of that charge, it was explained to 
Congress that: 

“ ‘If there is in this bill any feature of govern¬ 
ment ownership, it contains in itself the means 
for the automatic elimination of all elements of 
government ownership.’ May 16, 1916, Cong. 
Rec., p.9163. 

“Then follow’s a rather elaborate explanation 
of the provisions of section 11, above cited, from 
which it is clearly apparent that it was intended 
that individuals might become subscribers to a 
part or all of the capital stock of any such cor¬ 
poration, and that the government’s only con¬ 
trol over it w ould be the same as that of a private 
owner of a majority of the stock, if it remained 
a stockholder at all. The language of section 11, 
providing for. the creation of the defendant, 
limits the powers of the board to the formation 
of a corporation under the general laws, of the 
District of Columbia for a limited and a purelv 
commercial purpose, viz., to deal merely w r ith 
merchant vessels in the commerce of the United 
States. I am of opinion that the language of the 
act justified the interpretation before Congress. 

“A note under section 11 in a 1917 government 
printed copy of the Shipping Act, handed this 
court, says the defendant ‘has been incorporated 
in accordance with this provision.’ It must be 
assumed, from the very fact of the provision for 
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the incorporation of the defendant, that it was 
intended that it should be a real corporation, 
with all its powers, rights, and obligations intact. 
To hold otherwise would be to hold that Con¬ 
gress did the wholly purposeless thing of incor¬ 
porating a corporation, which should not be a 
corporation at all, to perform, under the board 
things which, as a governmental agency, the board 
had ample authority to do. 

“It is thought that subsequent legislation and 
executive orders, referred to in defendant’s mo¬ 
tion, affect the question here raised, viz., the 
Urgent Deficiencies Appropriation Act approved 
June 15, 1917, and executive orders relating 
thereto and to some extent involving the defendant. 
The emergency shipping fund provision of the 
Urgent Deficiencies Appropriation Act gave to 
the President very broad powers with reference 
to placing orders for such ships and materials 
as the necessities of the government might 
require, and authorized the President to exercise 
those powers and spend the moneys appropriated 
through such agency or agencies as he should 
determine, but that act does not in any way 
refer to the defendant, except as follows: 

“ ‘Provided, that all money turned over to the 
United States Shipping Board Emergency Fleet 
Corporation may be expended as other moneys of 
said corporation are now expended.’ Section 1 
(Comp. St., 1918, Comp. St. Ann. Supp., 1919, 
Par. 3115 1/16 d). 

“This indicates not an intention to change 
the corporation, but does clearly indicate that in 
expending such moneys it should act as a cor¬ 
poration.” 

The court then discussed the Lake Monroe case, and 
continued: 

“If, as the court there found, the act of 1916 
had living force and general application after the 
executive order of July 11, 1917, relied on here, 
then it must be held that the defendant was yet 
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a corporation, with its duties and obligations 
intact. That Congress never theretofore con¬ 
sidered the defendant a government establish¬ 
ment seems clear from the language of the 
Urgent Deficiencies Bill for the year ending June 
30, 1918, where, treating of the question of wages 
of civil employes, there is found this provision: 

“ ‘That the United States Shipping Board 
Emergency Fleet Corporation shall be considered 
a government establishment for the purposes of 
this section.’ Section 7, chap. 79, 40 Statutes at 
Large, p. 384 (Comp. St., 1918, Comp. St. Ann. 
Supp., 1919, Par. 251b). 

“It is not to be believed, except on the clearest 
evidence, that Congress, when it authorized the 
incorporation of the defendant under the general 
laws of the District of Columbia, to forward a 
specific, limited, and purely commercial under¬ 
taking, intended to take away all those cor¬ 
porate rights, and leave those who might deal 
with the corporation no place to adjudicate those 
rights, except in and through the slow and cum¬ 
bersome processes of the Court of Claims, where . 
over 810,000 is involved. 

“Nor is it to be believed that it was intended 
that a corporation, whose whole capital may, 
under the Act, be owned by private individuals, 
could only be proceeded against in a jurisdiction 
established solely for the adjustment of claims 
against the United States.” 

United States vs. Walter, 263 U. S., 15, 68 L. Ed., 137, 
decided October 22, 1923, is much relied upon by appel¬ 
lant, and said to be of “striking importance and of 
more application to the appellant” (than other cases 
appellant had cited, Brief, p. 159). Appellant’s reliance 
is apparently on that portion of the opinion wherein the 
third count of the indictment was upheld, upon the 
ground that: 

“w T hile it is true that the corporation is not the 
United States (United States vs. Strang, 254 


U. S., 491, 65 L. Ed., 368, 41 Sup. Ct. Rep., 165), 
the contemplated fraud upon the corporation, if 
successful, would have resulted directly in a 
pecuniary loss to the United States, and even 
more immediately would have impaired the 
efficiency of its very important instrument. We 
are of opinion that it was within the words of 
Par. 37, ‘defraud the United States in any 
manner,’ and that on this as on the other point, 
the decision below was wrong. Haas vs. Henkel, 
216 U. S., 479,480, 54 L. Ed., 577, 578, 30 Sup. Ct. 
Rep., 249, 17 Ann. Cas., 1112; United States vs. 
Barnow, 239 U. S., 74,79, 60 L. Ed., 155, 157, 36 
Sup. Ct. Rep., 19.” 

We respectfully submit that this holding does not rest 
upon any fiction of identity of the corporation with its 
stockholder, the government. In concluding that a loss 
to the corporation would result directly in loss to the 
United States, the court merely applied a principle as old 
and familiar as the principle that a stockholder has an 
insurable interest in the property of a corporation, as to 
which see Riggs vs. Commercial Mutual Insurance 
Company, 125 N*. Y., 7, decided in 1890, and 26 C. J., 
24, and numerous cases cited under note 53. In con¬ 
cluding that the impairment of the efficiency of the Fleet 
Corporation should be construed as an element in the 
crime of defrauding the United States “in any manner,” 
the cases cited show what the court had in mind. Haas 
vs. Henkel is the Cotton Leak case where the result of 
the conspiracy would have been the obtaining in advance 
of information concerning government reports, and 
would have resulted in no loss whatsoever to the govern¬ 
ment, but only in depriving the reports of their value to 
the public. It appears true that the opinion as to the 
third count of the indictment represents an extension of 
the meaning of Section 37 of the Criminal Code ascribing 
quite a broad meaning to the phrase “defrauding the 
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United States in any manner,” but does not help the 
appellant in its effort to establish that the Fleet Corpora¬ 
tion is the United States. 

The first and second counts of the indictment in the 
Walter case were based on Section 35 of the Criminal 
Code as amended October 23, 1918 (40 Stats, at Large, 
1015), as follows: 

“Whoever shall make ... to . . . 

any person or officer in the civil, military or naval 
service of the United States, or any department 
thereof, or any corporation in which the United 
States of America is a stockholder, any claim upon 
or against the Government of the United States, 
or any department or officer thereof, or any 
corporation in which the United States of America 
is a stockholder , knowing,” etc. . . . 

The italicized phrases were added by the amendment of 
1918, showing a clear recognition by Congress of the fact 
that such a corporation as the appellant was not a part 
of the government nor a department of the government. 

Contrast the phraseology of this statute as amended 
with the phraseology of the statute which is under con¬ 
sideration in the case at bar, the Act of 1866 granting 
reduced rate telegraphing to the “several departments 
of the government and their officers and agents.” 
The language of the Act of 1918 above quoted appears 
to furnish an additional argument for the appellee 
herein. 

The cases which have been decided since the Walter 
case so much relied on by appellant, and, of course, since 
the Sloan Shipyards case above cited, are of course of 
greater importance than the varying decisions which had 
preceded the settlement by the Supreme Court of the 
principles applicable to the status of the Fleet Cor¬ 
poration. 
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Of the recent important cases, we call to the Court’s 
attention three of controlling importance: 

Providence Engineering Corp. vs. Downey Ship¬ 
building Corp., C. C. A. Second circuit, 
November 5, 1923, 294 Fed., 641; certiorari 
denied by Supreme Court, 44 Sup. Ct., 334, 
68 L. Ed. 862. 

Rosenberg Bros. & Co. vs. U. S. S. B. E. fleet 
Corporation, N. D. Calif., December 26, 1923, 
295 Fed., 372; 

Cox vs. Lykes Bros., 237 N. Y., 376, 143 N. E., 
226, decided February 19, 1924. 

The Providence Engineering Co. case was an appeal 
by the Fleet Corporation from a decree in a creditor’s bill 
and mortgage foreclosure suit. The decree below was 
affirmed, despite the efforts of distinguished counsel 
for the appellant. The case was heard by Judges Rogers, 
Manton and Mayer; and Judge Rogers, in an exhaustive 
opinion, reviews the statutes and decisions bearing 
upon the rights and liabilities of the Fleet Corporation. 
The case is a veritable text-book of the authorities 
on the subject and we respectfully suggest that the 
Court consult the original decision. Excerpts from 
the opinion follow: 

“The distinction between public and private 
corporations is important, for the rules of law 
applicable to the one class of corporations are 
different in many respects from those which are 
applicable to the other. In general, a public 
corporation is one created for a political purpose. 
It is an instrument of the government, subject 
to the control of the Legislature, and its members 
are officers of the government appointed for the 
discharge of public duties. And a corporation 
may be public if created for a public purpose, 
although not political or municipal, if the whole 
interest belongs to the government, as in the 
case of purely public banks or a state university. 
But while the Fleet Corporation may have 
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been created and controlled by the government 
for its own purpose, it by no means follows 
that such a corporation is in effect the govern¬ 
ment, and so not subject to the rules of law < 

governing other corporations. A government, 
engaging in a particular business through the 
instrumentality of a corporation, may divest 
itself pro hac vice of its sovereign character, 
so as to render the corporation liable in the 
same way that a private corporation is liable. 

Thus in 1824 in Bank of the United States vs. 

Planters’ Bank of Georgia, 9 Wheat., 904, 6 
L. Ed., 244, suit was brought against the Planters’ 

Bank of Georgia in which the state of Georgia 
w r as a stockholder.” 

• •••••• 

“An examination of the certificate of incor¬ 
poration of the Fleet Corporation contains nothing 
which in any respect differentiates it from any 
other private business corporation. The object 
for which the corporation is created is a matter 
of private business. The object for which it is 
formed ‘is the purchase, construction, equip¬ 
ment, lease, charter, maintenance and operation 
of merchant vessels in the commerce of the 
United States,’ and in general to do every lawful 
act necessary and expedient to be done ‘for the 
profitable conducting of said business.’ And it 
was to exercise all the powers conferred by 
the laws of the district upon corporations or¬ 
ganized under the same subchapter of the incor¬ 
poration laws. Like any other business cor¬ 
poration, it has a capital stock divided into 
shares of $100 each. It has a board of trustees 
who are to manage its affairs. Its by-laws pro¬ 
vided for meetings of the stockholders and that 
the trustees should be elected bv the stock- 
holders. Certificates of stock could only be 
transferred on the books of the company. The 
trustees were authorized to declare dividends 
from the surplus or net profits of the corporation. 

“We see no adequate reason for holding that 
this corporation was other than a private business 
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corporation. Indeed, that question is not now 
an open one in this court in view of the decisions 
in the Supreme Court of the United States to 
which we shall now refer.” 

• •••••• 

(U. S. vs. Walter, supra.) 

“The case is entirely consistent with the cases 
heretofore decided by the court and lends no 
support to the position taken by the appellant. 

“The cases in the Supreme Court plainly show 
that the Fleet Corporation is an entity distinct 
from the United States, and that it is subject 
to the rules which are applicable to any private 
business corporation. 

“The like doctrine for the most part has 
been laid down in the other courts of the United 
States. It has been held in the following cases 
that the Fleet Corpoation has the capacity to 
sue and be sued the same as other corporations:” 
• •••••• 

“We have thus reviewed, no doubt at too great 
length, the decisions of the courts as to the legal 
status of the Fleet Corporation. The conclu¬ 
sion which we have reached, upon principle 
and upon the authorities, is that that corpora¬ 
tion is a private business corporation, constituting 
a distinct entity, and that it is not entitled to the 
immunities of the sovereign, but is liable to 
suit as any other private corporation upon its 
contracts even though it contracted as repre¬ 
senting the United States.” 

• •••••• 

“It is, however, contended that the United 
States is the real party in interest under the 
mortgages dated June 14, 1918, July 30, 1919, 
and October 16, 1919, given by the Downey 
Corporation, defendant herein. We are unable 
to concur in that view, notwithstanding the 
fact that the United States in fact subscribed 
for the whole of the authorized capital stock. 
It is evident that the Shipping Act of 1916 
contemplated a corporation in which private 
persons might be stockholders and which was 
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to be formed like any business corporation. 
The fact that the United States took all the 
stock, as the Supreme Court said in United 
States vs. Strang, supra, ‘did not affect the legal 
position of the company/ By its incorporation 
it was made a private corporation with power 
to sue and be sued and was responsible before 
the law upon all of its contracts as well as for its 
wrongful acts. Under the law it was a private 
person and had all the attributes of a private 
corporation. Like any other corporation, it was 
the real party in interest in all its contracts.” 


Rosenberg Bros. & Co. vs. U. S. S. B. E. Fleet Corp., 
295 Fed., 372, supra, decided December 26, 1923, was a 
suit in admiralty for loss of cargo decided by the District 
Court, Northern District California. The Court said 
(page 379): 

“These general principles, well established 
and of ancient cognizance, should be kept in 
mind in a consideration of the statutes in a 
case like this. It is equally well established 
that, when a governmental agency engages 
in a strictly private business (especially when, as 
here, it comes in competition with private 
persons), it loses many of its special privileges, 
and is to be regarded as far as possible as being 
subject to the same rules as such private persons. 
See Davoust vs. City of Alameda, 149 Cal., 70, 
84 Pac., 760, 5 L. R. A. (N. S.), 536,9 Ann. Cas., 
847; Western Savings Fund Society vs. City of 
Philadelphia, 31 Pa. St., 183, 72 Am. Dec., 730. 

“Now, in this case, a corporation formed 
under the laws of the District of Columbia for 
war purposes was engaged in time of peace in 
the strictly merchant trade. It could not be 
claimed that the ship was performing any public 
function or any function to which the doctrine 
of public policy could attach. The stock of 
the company, it is true, is owned by the United 
States, and its functions, rights, and liabilities, 
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admittedly are largely a creation of Congres¬ 
sional enactment. But in spite of that it was 
doing, in the case of the West Aleta, a strictly 
private business. 

I take it that nothing in a material way 
is so essential now to the manifest destiny 
of this republic as the healthy develop¬ 
ment of her foreign trade. It is a matter of 
common knowledge that production outruns 
the needs of our people in ever-increasing ratio. 
Manufactures of every conceivable kind, raw 
materials, and the products of orchard and 
farm, must find foreign markets, if our progress 
is to continue. And the problem of how to 
find and how to keep those markets is to a 
considerable degree a problem of transportation. 
That we must be long dependent upon foreign 
bottoms for that transportation is unthinkable. 
In every way possible, therefore, American ships 
must be made attractive to American cargoes, 
and American cargoes made profitable for Ameri¬ 
can ships. It would be but a poor means to that 
end, if the courts were to strain the statutes under 
which merchant vessels operated by an agency 
of the government itself should be held free of 
liability for the loss of goods intrusted to their 
care.” 

In Cox vs. Lykes Brothers, 237 N. Y., 376, 143 N. E., 
226, a suit for seaman’s wages, the court of appeals of 
New York (February 19, 1924) said (p. 228): 

4 ‘The final question is whether the United 
States Shipping Board Emergency Fleet Cor¬ 
poration is an owner of the vessel within the 
meaning of the statute U. S. R. S., Par. 4529. 
There is no occasion to rehearse the origin of 
this corporation and its function in the scheme 
of government. They have been traced and 
expounded in authoritative decisions. Sloan 
Shipyards Corporation vs. United States Ship¬ 
ping Board Emergency Fleet Corporation, 258 
U. S., 549, 42 Sup. Ct., 380, 66 L. Ed., 762; 
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The Lake Monroe, 250 U. S., 246, 251, 39 Sup. 
Ct., 460, 63 L. Ed., 962. The law is now settled 
that like any business corporation it may be 
sued upon its contracts, and that it is not to be 
deemed a sharer in the government’s immunity. 
Sloan Shipyards Corporation vs. United States 
Shipping Board, Emergency Fleet Corporation, 
supra; Buffalo Union Furnace Co. vs. United 
States Shipping Board Emergency Fleet Cor¬ 
poration (C. C. A.), 291 Fed., 23. The act 
‘contemplated a corporation in which private 
persons might be stockholders,’ and though, as it 
happened, the United States took all the shares 
it did not change thereby ‘the legal position 
of the company.’ Sloan Shipyards Corporation 
vs. United States Shipping Board Emergency 
Fleet Corporation, supra. We are to view the 
defendant, therefore, not as an organ of the 
government, but as any business corporation 
engaged, under like conditions, in the prosecu¬ 
tion of a private enterprise. In operating the 
Bethlehem Bridge it acted for itself alone, with 
possession and control complete and unrestricted. 
The contracts of employment were its contracts; 
the stores its stores; the payments for wages, 
as well as for all other expenses, its payments; 
the profits its own; and its own the losses. If 
the action were for wages proper, its liability 
would not be questioned. Lykes Bros, were 
merely agents, and the undisclosed principal 
was chargeable upon contracts made for its 
account in the business of the agency. Liability 
for the statutory wages following default is 
commonly an incident to liability for the agreed 
wages prior to default, and the cases must be 
rare in which separation will be proper. We 
think the corporation, operating in the con¬ 
ditions stated, must be held, like a charterer, to 
be an owner pro hac vice.” 

A leading case in which the legal status of the Fleet 
Corporation was carefully considered in view of a 
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contention that it was an agency of the United States 
and was in effect the government, was 

Haynes vs. Lone Star Shipbuilding Co., 268 
Pa., 92; 110 At., 788, decided in 1920. 

In this case the court concluded that the Fleet Cor¬ 
poration was “a business corporation, to be treated as 
such,” and arrived at this conclusion in an opinion as to 
which the Circuit Court of Appeals in the Providence 
Engineering Corporation case, supra, says, “the reasons 
given for it seem to us unanswerable” (294 Fed., 656). 

Additional decisions by federal courts of recent date 
following doctrines of the cases hereinbefore quoted 
are: 

Providence Engineering Corporation vs. Downey 
Shipbuilding Corporation, 3 Fed., 2d Series, 
154, decided October 27, 1924, 

U. S. S. B. Emergency Fleet Corporation vs. 
O’Shea, 55 App. D. C., 300, decided April 
6, 1925, and 

Wallace vs. U. S. S. B. Emergency Fleet Cor¬ 
poration, 5 Fed., 2d Series, 234, decided 
April 21, 1925. 

In the Providence Engineering Corporation case, 
supra, it was held that the statute forbidding assign¬ 
ments of claims against the United States did not apply 
to assignments of claims against the fleet Corporation, 
“that corporation is quite a different entity from the 
United States.” 

In the O’Shea case, supra, in this court, a suit for 
damages for personal injury, Chief Justice Martin said: 

“The appellant also urges that the Fleet 
Corporation, insofar as it acted at all, was acting 
as a public agent, and as such could not be sued. 
Such a claim, however, is not tenable” (citing 
many cases). 

The Wallace case, supra, was an action to recover 
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damages for personal injuries. The question decided 
arose in the District Court on a motion to quash service. 
The District Judge said: 

“It is immaterial whether the United States 
owns any or all of the stock in the corporation, 
under all of the authorities. It waives its 
sovereignty when it enters into a commercial 
enterprise, and the corporate entity is amenable 
is the civil courts for its acts.” 

• •••••• 

“The defendant is a corporate entity engaged 
in commerce—see U. S. vs. Clallam County 
(D. C.), 283 F., 645, affirmed, 263 U. S., 341, 
44 S. Ct., 121, 68 L. Ed., 328—and is answerable 
forits torts in the District Court, jurisdictional facts 
being present, irrespective of the stock ownership 
of the United States. Sloan Case, supra. In Re 
Eastern Shore Shipbuilding Corporation (C. C. 
A.), 274 F., 893. 

“ ‘But surely the fact that the Fleet Corpora¬ 
tion was employed as an agency of the President 
does not of itself clothe the agency so employed 
with the immunities of his office.’ In Re Eastern • 
Shore Shipbldg. Corp., supra, at page 902.” 

Appellant’s Contentions Further Considered. 

There are put forward in appellant’s brief some 
contentions which should be further briefly met. 

1. Appellant attaches much importance to its con¬ 
tention that the title to all of its property is in the 
United States (brief, pp. 124, et seq.); also that its 
funds are “government funds,” (brief, pp. 152, 153). 

It is true that the transfer of title of Fleet Corporation 
property from it has been assumed in decisions, as in 
the Sloan Shipyards case (brief, p. 125), but the assump¬ 
tion was made arguendo and the holding was that the 
assumed fact was immaterial. 

The appellee does not concede, nor do the agreed 
facts show, that the Fleet Corporation is without 
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property. Let it be assumed that the United States had 
the power by statute to take property from a cor¬ 
poration in which it is the sole stockholder (upon a 
theory perhaps of resulting trust), but it could justly 
take only what it had paid for, and the contention 
that it paid for all the property of the fleet Corporation 
will not bear analysis. 

It should be remembered that the United States got 
$50,000,000 of corporate stock for the $50,000,000 
with which it originally financed the Fleet Corporation. 
Such a transaction is not a gift. The government 
received and still holds the consideration for its pay¬ 
ment, the stock. The money became the property of 
the Fleet Corporation as against all persons including its 
stockholder. 

With this premise, the legal conclusion the appellant 
so confidently founds upon our agreement as to the 
facts is, we submit, a conspicuous error. Appellant 
says (brief, p. 91): 

“That is to say, the effect of the admission is 
that for the service rendered by the appellee, the 
tolls were paid out of the United States Treasury.” 

Elsewhere, at places in the appellant’s brief too 
numerous to cite, the same thought is emphasized. 

Appellant refers in support of this statement to the 
following agreements of fact: 

% 

“16. . . . All messages were sent out by 

the fleet Corporation and paid for with funds 
derived by it as set forth in paragraph 14 hereof 
in connection with its operations as herein set 
forth.” (Rec., p. 18.) 

“14. All property acquired by, or the legal 
title to which became vested in, the Fleet Cor¬ 
poration has been exclusively * the following: 

“The Fifty Million Dollars ($50,000,000) 
appropriated and paid for its capital stock as 
aforesaid, the sums of money subsequently ap- 
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propriated by Congress as appears from the 
several Acts appropriating the same, and prop¬ 
erty acquired by the expenditure thereof, and 
the proceeds of the sale and the revenues derived 
from the use of the property so acquired.” 
(Rec., p. 16.) 

It would appear to be too plain for argument that 
the money that came from the United States Treasury 
to buy stock, and was so used (and the stock still held), 
can not be said to have come from the government 
treasury to pay telegraph tolls. It came from the 
corporate treasury to pay the tolls. Nor can money 
derived from operations based upon that capital be 
said to come from the treasury, or to belong, in any 
sense material to this suit, to the United States. 

Nor did the Merchant Marine Act of June 5, 1920, 
purport to take from the Fleet Corporation all its 
property, as has been assumed. It provided only in 
these respects here material (Sec. 4) that all property 
“acquired by the President through any agencies 
whatsoever” pursuant to his repealed war powers, 
should be transferred to the Shipping Board. 

Nor is the ultimate ownership of the properties 
used in the Fleet Corporation’s activities material. 
The Fleet Corporation’s telegraphing is an incident 
of its operations, not of its property holding. Inasmuch 
as its present function is the operation of merchant 
ships in competition with other corporations operating 
merchant ships, it would be no more entitled to a 
preferential rate from the appellee if it had no scintilla 
of ownership in any ship. 

2. The appellant attaches undue importance to the 
conception that the Fleet Corporation has been used as a 
“government agency,” during the war period, and to 
expressions of the courts referring to it in these words or 


61 


as one of the “instrumentalities of the government.” 
(Brief, p. 160, and elsewhere.) 

These terms are used to describe such varied legal 
conceptions as to be of little value for the present 
controversy. 

It is so apparent as to preclude discussion that the 
government sought to accomplish a public purpose by 
means of the creation and continuance of the Fleet 
Corporation, else the government would not have created 
it. But that purpose was so different from the function of 
governing exercised through the ordinary departments, 
bureaus and boards, that appellant was segregated from 
them and separately incorporated. 

During the war period this corporation was used 
as a means through which war pow r ers were exercised, 
whether aptly or not, and whether changing pro hac 
vice the character of appellant, need not be considered, 
because the war powers so exercised were repealed before 
this controversy arose. The expressions quoted and 
relied upon occur in cases where the legal effect of 
the exercise of such war powers was in issue. 

But to argue that because a corporation is properly 
called a “government agent” for one purpose or purposes, 
it is converted into a part of the government, is to 
go much too far. If the proposition were sound, The 
Western Union Telegraph Company could itself 
claim to be a part of the government, for it likewise has 
been so described. The appellant’s brief happens 
to quote from Western Union Telegraph Company vs . 
Texas, 105 U. S., 460, in part as follows (brief, p. 89): 

“The Western Union Telegraph Company, 
having accepted the restrictions and obligations 
of this provision by Congress, occupies . . . 

the position of an instrument of foreign and 
interstate commerce and of a government agent 
for the transmission of messages on public 
business .” (The italics are appellant’s.) 
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3. Another argument of the appellant which proves 
too much might be briefly noticed. Authorities are 
cited (p. 170, et seq.) to the proposition that all the 
functions of the United States are necessarily limited 
to matters of public (in the sense of governmental) 
interest, and that therefore, apparently, it is beyond 
its power to participate in a trading company which 
shall be commercial in character. It is apparent, we 
think, that the appellant has misapplied the authorities 
it quotes. They are concerned with the constitutional 
validity and governmental propriety of the activities 
referred to. They do not purport to overrule and 
should not be understood as overruling the doctrines 
of such cases as Planters’ Bank of Georgia, supra, nor 
Commercial Cable Co. vs. Philippine National Bank, 
supra. Appellant’s cases are primarily concerned with 
the question whether the government may properly 
engage in trade, not with the result if it does. 

4. The appellant minimizes the w eight to be attributed 
to the incorporation of the appellant, and considers 
the exclusion of a separate corporation from being a 
part of the government as “an infinitely subtle distinc¬ 
tion.” (brief, p. 124.) The Post Office Department 
is several times mentioned as a comparable unincor¬ 
porated body (brief, p. 183). 

Let it be noted that the appellant’s arguments of 
this kind, including its contentions that substantially 
the same situation would exist if the Fleet Corporation 
were an unincorporated bureau of the Shipping Board 
(brief, p. 123), are contentions that the many cases 
w r e have above cited were wrongly decided. 

Even were the question one of first impression, 
however, the logic of the situation appears to be against 
the appellant as applied to the present case. 

There is a real distinction between government and 
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business, even though the government may engage in 
business. 

Government has to do with the regulation and control 
of the conduct of people and with service to them. It is 
necessarily exclusive. There can not be competing 
governments, competing controls or public services 
as to the same subject matter in reference to the same 
people. 

But business is not necessarily exclusive. It may 
be competitive. It has to do with the persuasion of 
people to trade voluntarily with it. 

The lines of distinction may be broad, so broad as 
to admit of a twilight zone, but cases may fairly be 
decided to fall into the one class or the other. 

The Post Office Department partakes somewhat 
of the nature of business, but it is under our system 
monopolistic, and is removed from the field of business. 
No competitor post office is prejudiced by the extension 
of government rates to that department. 

Generally speaking, the preferential government rate 
ought not be extended to any business in which others 
than the government may engage, nor was it so intended. 

If a bureau of the Shipping Board, or of the War 
Department, engaged in the shipping business in com¬ 
petition with persons in that business, it is clear that it 
ought not have the government rate, but there would 
be admittedly difficulties in the way of a technical 
contention to that effect, in view of the phraseology 
of the statute and the failure to separate that bureau 
by any plain line of demarcation from other parts of 
the government establishment. But if the government 
itself, recognizing the inappropriateness of having com¬ 
petitive business engaged in by a governmental bureau, 
should split that activity off from itself, by making it a 
stock company and buying the stock, the technical 
difficulties disappear, and the conclusion is readily 
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arrived at that the company is not a ‘‘department of 
the government” and not entitled to the government 
rate. And so it is with the appellant. 


♦ 


It is respectfully submitted that the judgment of the 
court below was right and should be affirmed. 
Respectfully submitted, 

PAUL E. LESH, 
Attorney for Appellant . 

FRANCIS R. STARK, 

General Attorney , 

^ The Western Union Telegraph Company , 

* * * : ^ .Of Counsel . 






